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IN  Purfuance  of  an  Order  of  the  House  of 
PEERS,  of  the  T wenty-fecond  Day  of  jlpril 
1776,  Ido  appoint  Charles  Bathurst  to  Print  and 
Publifh  the  Trial  of  Elizabeth  Duchefs  Dowager  of 
Kingflon  for  Bigamy :  And  do  forbid  any  other  Perfon 
to  Print  or  Publifh  the  fame. 


C. 


V. 


THE 

TRIAL 

O  F 

Elizabeth  Duchefs  Dowager  of  Kingfton 

FOR 

BIGAMY, 

Before  the  Right  Honourable 

The  House  of  PEERS, 

0  I  V  * 

I  N 

'Westminster-Hall,  in  Full  PARLIAMENT, 

On  Monday  the  15th,  Tuesday  the  16th,  Friday  the  19th, 
Saturday  the  20th,  and  Monday  the  2 2d  of  Aprils  1776; 
on  the  laft  of  which  Days  the  faid  Elizabeth  Duchefs  Dowager 
of  Kingfton  was  found  Guilty. 


Fublifhed  by  Order  of  the  House  of  PE  E  RS. 


LONDON: 

Printed  for  CHARLES  BATHURST,  in  Fleet- Street. 

M.DCC.LXXVI. 
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Elizabeth  Duchefs  Dowager  of  Kingflon 


I 


F 

O  R 

G 

1 

A 

M 

Y, 

5  the  R  i 

GHT  HONOU 

R  ABLE 

U  S 

E  of 

PEE 

R  S 

I  N 

-Hall, 

in  Full  PARLIAME 

NT. 

Monday ,  April  the  i5tk,  1776. 

3a  the  Court  eroded  in  Westminster-Hall,  for  the  Trial  of 
ELI  Z  ABE  LH  Duchefs  Dowager  of  KI NO-  S  LON  for  Bigamy. 

ABOUT  Ten  of  the  Clock  the  Lords  came  from  their  own  Houfe  into  the 
Court  e reded  in  Weft minfier -Hall  for  the  Trial  of  Elizabeth  Duchefs  Dowager 
of  Kingfton^  in  the  Manner  following  : 

The  Lord  High  Steward’s  Gentlemen  Attendants,  Two  and  Two. 

The  Clerks  Affiftant  to  the  Houfe  of  Lords,  and  the  Clerk  of  the  Parliament. 

Clerk  of  the  Crown  in  Chancery,  bearing  the  King’s  Commiffion  to  the  Lord  High 
Steward,  and  the  Clerk  of  the  Crown  in  the  King’s  Bench. 

The  Makers  in  Chancery,  Two  and  Two. 

The  Judges,  Two  and  Two. 

The  Peers  eldeft  Sons,  Two  and  Two. 

Peers  Minors,  Two  and  Two. 

Cbefter  and  Somerfet  Heralds. 

Four  Serjeants -at  Arms  with  their  Maces,  Two  and  Two, 


The 


The  Yeoman  Uffier  of  the  Houfe. 

The  Barons,  Two  and  Two,  beginning  with  the  youngeH  Baron. 

The  Biffiops,  Two  and  Two, 

The  Vifcounts  and  other  Peers,  Two  and  Two. 

The  Lord  Privy  Seal  and  Lord  Prefident. 

The  Archbifhop  of  York  and  the  Archbifhop  of  Canterbury. 

Four  Serjeants  at  Arms  with  their  Maces,  Two  and  Two. 

The  Serjeant  at  Arms  attending  the  Great  Seal,  and  Purfe-Bearer. 

Then  Garter  King  at  Arms,  and  the  Gentleman  Ulher  of  the  Black  Rod  carrying  the 
White  Staff  before  the  Lord  High  Steward. 

Henry  Earl  Bathurji ,  Chancellor  of  Great  Britain ,  Lord  High  Steward,  alone,  his 
Train  borne. 

His  Royal  Highnefs  the  Duke  of  Cumberland ,  his  Train  borne. 

The  Lords  being  placed  in  their  proper  Seats,  and  the  Lord  High  Steward  upon  the 
Woolpack,  the  Houfe  was  refumed. 

The  Clerk  of  the  Crown  in  Chancery,  having  his  MajeHy’s  Commiffion  to  the  Lord 
High  Steward  in  his  Hand,  and  the  Clerk  of  the  Crown  in  the  King’s  Bench,  Handing  be¬ 
fore  the  Clerk’s  Table  with  their  Faces  towards  the  State,  made  Three  Reverences  ;  the 
Find  at  the  Table,  the  Second  in  the  Midway,  and  the  Third  near  the  Woolpack;  then 
kneeled  down ;  and  the  Clerk  of  the  Crov/n  in  Chancery,  on  his  Knee,  prefented  the 
Commiffion  to  the  Lord  High  Steward,  who  delivered  the  fame  to  the  Clerk  of  the  Crown 
in  the  King’s  Bench  to  read  :  Then  rifing,  they  made  Three  Reverences,  and  returned  to 
the  Table.  And  then  Proclamation  was  made  for  Silence,  in  this  Manner: 

Serjeantyat  Arms.  Oyez,  Oyez,  Oyez !  Our  Sovereign  Lord  the  King  Hridlly  charges 
and  commands  all  Manner  of  Perfons  to  keep  Silence,  upon  Pain  of  lmprifonment. 

Then  the  Lord  High  Steward  Hood  up,  and  fpoke  to  the  Peers. 

Lord  High  Steward.  His  Majefty’s  Commiffion  is  about  to  be  read  :  Your  Lordffiips 
are  defired  to  attend  to  it  in  the  ufual  Manner;  and  all  others  are  likewife  to  Hand  up  un¬ 
covered  while  the  Commiffion  is  reading. 

All  the  Peers  uncovered  themfelves  ;  and  they,  and  all  others,  Hood  up  uncovered,  while 
the  Commiffion  was  read. 

% 

GEORGE  R. 

f^EO  RG  E  the  Third,  by  the  Grace  of  God,  of  Great  Britain ,  France ,  and  Ireland 
^  King,  Defender  of  the  Faith,  and  fo  forth.  To  our  Right  Trufty  and  Right  Well- 
beloved  Coufin  and  Counlellor  Henry  Earl  Bathurji ,  our  Chancellor  of  Great  Britain , 
greeting.  Know  ye,  That  whereas  Elizabeth  the  Wife  of  Auguftus  John  Hervey,  late  of  the 
Parifti  of  Saint  George ,  Hanover  Square ,  in  our  County  of  Middle fex,  Efquire,  before  Our 
Justices  of  Oyer  and  Terminer,  -at  Hicks’  Hall,  in  Saint  John-ftreet ,  in  and  for  Our  County 
of  Middlefex,  upon  the  Oath  of  Twelve  Jurors,  good  and  lawful  Men  of  the  faid  County 
of  Middlefex,  then  and  there  fworn  and  charged  to  enquire  for  Us  for  the  Body  of  the 
faid  County,  Hands  indidted  of  Polygamy  and  felonioully  marrying  Evelyn  Pierrepont  late 
Duke  of  Knigfton,  ffie  being  then  married,  and  the  Wife  of  the  faid  Auguftus  John  Hervey  : 
We,  confidering  that  JuHice  is  an  excellent  Virtue,  and  pleafing  to  the  MoH  High,  and 
being  willing  that  the  faid  Elizabeth ,  of  and  for  the  Felony  whereof  ffie  is  indidted  as  afore- 
faid,  before  Us,  in  Our  prefent  Parliament,  according  to  the  Law  and  CuHom  of  Our 
Kingdom  of  Great  Britain ,  may  be  heard,  examined,  lentenced,  and  adjudged  ;  and  that 
all  other  Things  which  are  neceffary  in  this  Behalf  may  be  duly  exercifed  and  executed  ; 
and  for  that  the  Office  of  High  Steward  of  Great  Britain  (whofe  Prefence  in  this  Behalf 
is  required)  is  now  vacant  (as  We  are  informed)  We,  very  much  confiding  in  your 
Fidelity,  Prudence,  provident  Circumipedtion,  and  Induffiry,  have  for  this  Caufe  ordained 
and  conHituted  you  Steward  of  Great  Britain ,  to  hear,  execute,  and  exercile  for  this  Time 
the  faid  Office,  with  all  Things  due  and  belonging  to  the  fame  Office  in  this  Behalf :  And 
therefore  We  command  you,  that  you  diligently  fet  about  the  Premifes,  and  for  this  Time 
do  exercife  and  execute  with  Effedt  all  thofe  Things  which  belong  to  the  Office  of  Steward 
of  Great  Britain,  and  which  are  required  in  this  Behalf.  In  Witnefs  whereof  We  have 
caufed  thefe  Our  Letters  to  be  made  Patent.  Witnefs  Ourfelf  at  fVeJlminJler  the  Fifteenth 
Day  of  April ,  in  the  Sixteenth  Year  of  Our  Reign. 

By  the  KING  Himfelf,  figned  with  his  wn  Hand. 
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Serjeant  at  Arms.  God  fave  the  King  ! 

Then  Carter ,  and  the  Gentleman  JJIher  of  the  Black  Rod,  after  Three  Reverences,  kneel¬ 
ing,  jointly  prefented  the  White  Staff  to  his  Grace  the  Lord  High  Steward :  And  then  his 
Grace,  attended  by  Garter,  Black  Rod,  and  the  Purfe-Bearer  (making  his  proper  Reverences 
towards  the  Throne)  removed  from  the  Woolpack  to  an  armed  Chair,  which  was  placed  on 
the  uppermoft  Step  but  one  of  the  Throne,  as  it  was  prepared  for  that  Purpofe;  and  then 
feated  himfelf  in  the  Chair,  and  delivered  the  Staff  to  the  Gentleman  Ufher  of  the  Black 
Rod  on  his  Right  Hand,  the  Purfe-Bearer  holding  thePurfe  on  his  Left. 

Clerk  of  the  Crown.  Serjeant  at  Arms,  make  Proclamation. 

Serjeant  at  Arms.  O.yez,  Oyez,  Oyez !  Our  Sovereign  Lord  the  King  ftriCtly  charges 
and  commands  all  Manner  of  Perfons  to  keep  Silence,  upon  Pain  of  Imprifonment. 

Then  the  Clerk  of  the  Crown,  by  Direction  of  the  Lord  High  Steward,  read  the  Cer¬ 
tiorari ,  and  the  Return  thereof,  together  with  the  Caption  of  the  Indictment,  and  the  In¬ 
dictment  certified  thereupon,  againft Elizabeth  Duchefs  Dowager  of  Kingflon  in  h<cc  verba: 

GEORGE  the  Third,  by  the  Grace  of  God,  of  Great  Britain ,  France ,  and  Ireland 
King,  Defender  of  the  Faith,  and  fo  forth.  To  Our  Juftices  of  Oyer  and  Terminer  at 
Hicks’  Hall ,  in  Saint  John-ftreet ,  in  and  for  Our  County  of  Middlefex ,  and  to  every  of  them, 
greeting.  We  being  willing,  for  certain  Reafons  Us  thereunto  moving,  that  all  and 
lingular  Indictments  of  whatfoever  Felonies  whereof  Elizabeth  calling  herfelf  Duchefs 
.  Dowager  of  King ji on,  by  the  Name  of  Elizabeth  the  Wife  of  Augujlus  John  Ilervey ,  late 
-  of  the  Pari  (li  of  Saint  George ,  Hanover  Square,  in  the  County  of  Middle  fen,  Efquire,  is 
indicted  before  you  (as  is  faid)  be  determined  before  Us  in  Our  Parliament,  and  not  elfe- 
.where*,  do  command  you  and  every  of  you,  that  you  or  One  of  you  do  fend  under  your 
.‘Seals,  or  under  the  Seal  of  One  of  .you,  before  Us  in  Our  prefent  Parliament,  immediately 
.after  the  Receipt  of  this  Our  Writ,  all  and  fmgular  the  Indictments  aforefaid,  with  all 
Things  touching  the  fame,  by  whatfoever  Name  the  faid  Elizabeth  is  called  in  the  fame, 

;  together  with  this  Writ,  that  We  may  caufe  further  to  be  done  thereon,  what  of  Right 
.  and  according  to  the  Law  and  Cuftom  of  England  We  fhall  fee  fit  to  be  done.  Witnefs 
.Qurfelf  at  IFeJlminJt.er  the  Eleventh.  Day  of  November ,  in  the  Sixteenth  Year  of  our) Reign. 

TGRKE . 

To  the  Juftices  of  Oyer  and  Terminer,  at  Hicks’  Hall,  in  Saint 
John-Jlreet ,  in  and  for  the  County  of  Middlefex ,  and  to 
every  of  them,  a  Writ  of  Certiorari  to  certify  into  the 
Upper  Houfe  of  Parliament  the  Indictment  found  againft 
Elizabeth  calling  herfelf  Duchefs  Dowager  of  Kingfton,  by 
the  Name  of  Elizabeth  Wife  of  Augujlus  John  Hervey , 
for  Bigamy, .  returnable  immediately  before  the  King  in 
Parliament. 

TORKE. 

•(By  Order  of  the  Lords  Spiritual  and  Temporal  in  Parliament  aftembled. 

The  'Execution  of  this  Writ  appears  by  the  Schedules  and  Inditftment  to  this  Writ 
annexed. 


The  Anfwer  of  Sir  John  Hawkins,  Knight,  One  of  the  Juftices  within  written. 

Middlefex.  ?  T?E  it  Remembered,  That  at  the  General  Sefiion  of  Oyer  and  Terminer  of 
J  ^  Our  Lord  the  King,  holden  for  the  County  of  Middlefex  at  Hicks’  Hall,  in 
Saint  John-Jlreet ,  in  the  faid  County,  on  Monday  the  Ninth  Day  of  January,  in  the  Fifteenth 
Year  of  the  Reign  of  Our  Sovereign  Lord  George  the  Third,  King  of  Great  Britain,  and 
fo  forth,  before  Sir  John  Hawkins,  Knight,  John  Cox,  David  JVilmot,  John  Brettell , 
Efquires,  and  Others  their  Fellows  Juftices  of  Our  faid  Lord  the  King,  afligned  by  His 
Majefty’s  Letters  Patent  under  the  Great  Seal  of  Great  Britain  directed  to  fame  Juftices 
before  named,  and  others  in  the  faid  Letters  named,  to  inquire  more  fully  the  Truth  by 
the  Oath  of  good  and  lawful  Men  of  the  faid  County  of  Middlefex,  and  by  other  Ways, 
Means,  and  Methods  by  which  they  fhall  or  may  better  know  (as  well  within  Liberties  as 
without)  by  whom  the  Truth  of  the  Matter  may  be  better  known,  of  all  Treafons,  Mif- 
prifions  of  Treafon,  Infurre&ions,  Rebellions,  Counterfeitings,  Clippings,  Walkings,  falle 
.Coinings,  and  other  Falftties  of  the  Money  of  Great  Britain  and  other  Kingdoms  and 

Dominions 
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Dominions  whatfoever,  and  of  all  Murthers,  Felonies,  Man  (laughters,  Killings,  Burglaries, 
Rapes  of  Women,  unlawful  Meetings,  Conventicles,  unlawful  Uttering  of  Words, 
AAemblies,  Mifprifions,  Confederacies,  falfe  Allegations,  Trefpafles,  Riots,  Routs, 
Retentions,  Elcapes,  Contempts,  Falfities,  Negligences,  Concealments,  Maintenances, 
Oppreflaons,  Champarties,  Deceip^s,  and  all  other  evil  Doings,  Offences,  and  Injuries 
whatfoever,  and  alfo  the  Acceffaries  of  them,  within  the  County  aforefaid  (as  well  within 
Liberties  as  without)  by  whomfoever  and  in  what  Manner  foevgr  done,  committed,  or 
perpetrated,  and  by  whom  or  to  whom,  when,  how,  and  after  what  Manner,  and  of  all 
other  Articles  and  Circumftances  concerning  the  Premifes,  and  every  of  them,  or  any  of 
them,  in  any  Manner  whatfoever,  and  the  laid  Treafons  and  other  the  Premifes  to  hear  and 
determine  according  to  the  Laws  and  Cuftoms  of  England,  by  the  Oath  of  John  Tilney , 
James  Stafford,  Richard  Phillips,  Samuel  Stable,  Samuel  Bird ,  William  Hilliar ,  Paul  Barbot , 
William  Weatherill ,  Thomas  Waddell,  John  Williams ,  Samuel  Baker,  Thomas  Sheriff,  John 
Leicejler ,  Thomas  T ant  on ,  John  Goodere ,  John  Thomas,  and  Robert  Davis,  Gentlemen,  good 
and  lawful  Men  of  the  County  aforefaid,  now  here  fworn  and  charged  to  enquire  for  Our 
laid  Lord  the  King  for  the  Body  of  the  fame  County  ;  it  is  prefented  in  Manner  and  Form 
as  appears  by  the  Indictment  and  Schedules  hereunto  annexed. 

BUTLER . 

GEORGE  the  Third,  bv  the  Grace  of  God,  of  Great  Britain,  France ,  and  Ireland 
King,  Defender  of  the  Faith,  and  fo  forth.  To  Our  Juftices  of  Oyer  and  Terminer, 
at  Hicks'  Hall,  in  Saint  John-ftreet,  in  and  for  Our  County  of  Middlefex,  and  to  every  of 
them,  greeting.  Whereas  by  Our  Writ  We  have  lately  commanded  you,  and  every  of 
you,  for  certain  Reafons,  you  or  One  of  you  fhould  fend  under  your  Seals,  or  the  Seal  of 
One  of  you,  before  Us  at  Wejlminfter,  immediately  after  the  Receipt  of  that  Writ,  all  and 
fingular  Indictments  of  whatfoever  Trefpafles,  Contempts,  and  Felonies  whereof  Elizabeth 
the  Wife  of  Auguftus  John  Hervey,  Efquire,  was  indicted  before  you  (as  was  faid)  with 
all  Things  touching  the  fame,  by  whatfoever  Name  the  faid  Elizabeth  Ihould  be  called 
therein,  together  with  the  faid  Writ  to  you  directed,  that  We  might  further  caufe  to  be 
done  thereon  what  of  Right  and  according  to  the  Law  and  Cuftom  of  England  We 
Ihould  fee  fit  to  be  done:  And  We  do,  for  certain  Reafons  Us  thereunto  moving,  com¬ 
mand  you  and  every  of  you,  that  you  or  One  of  you  do  wholly  fuperfede  whatloever  is 
to  be  dene  concerning  the  Execution  of  that  Our  faid  Writ-,  and  that  you  proceed  to  the 
Determination  of  the  Trefpafles,  Contempts,  and  Felonies  aforefaid  with  that  Expedition 
which  to  you  lhall  feem  right  and  according  to  the  Law  and  Cuftom  of  England,  not- 
withftanding  Our  Writ  as  before  lent  to  you  diredted  for  that  Purpofe.  Witnefs  William 
Lord  Mansfield  at  Wejlminfter ,  the  Twenty-third  Day  of  May,  in  the  Fifteenth  Year  of 
Our  Reign. 

Received  13th  June  1775.  C,  E.  By  the  Court.  BURROW . 

By  Rule  of  Court. 

% 

f-^EORGE  the  Third,  by  the  Grace  of  God,  of  Great  Britain,  France,  and  Ireland 
King,  Defender  of  the  Faith.  To  Our  Juftices  of  Oyer  and  Terminer,  at  Hicks'  Hall, 
In  Saint  John-ftreet ,  in  and  for  Our  County  of  Middlefex,  and  to  every  of  them,  greeting. 
We  being  willing,  for  certain  Reafons,  that  all  and  Angular  Indictments  of  whatfoever 
Trefpafles,  Contempts,  and  Felonies  whereof  Elizabeth  the  Wife  of  Auguftus  John  Hervey, 
Efquire,  is  indidted  before  you  (as  is  faid)  be  determined  before  Us,  and  not  elfcwhere. 
Do  command  you  and  every  of  you,  that  you  or  One  of  you  do  fend  under  your  Seals,  or 
the  Seal  of  One  of  you,  before  Us  at  Wejlminfter,  immediately  after  the  Receipt  of  this 
Our  Writ,  all  and  Angular  the  faid  Indidtments,  with  all  Tilings  touching  the  fame,  by 
whatfoever  Name  the  laid  Elizabeth  may  be  called  in  the  fame,  together  with  this  Our  Writ, 
that  We  may  further  caufe  to  be  done  thereon  what  of  Right  and  according  to  the  Law 
and  Cuftom  of  England  We  fhall  fee  At  to  be  done.  Witnefs  William  Lord  Mansfield  at 
V/.efiminfter,  the  Eighteenth  Day  of  May ,  in  the  Fifteenth  Year  of  Our  Reign. 

By  the  Court.  BURRO W. 

At  the  Inftance  of  the  within-named  Defendant,  by  Rule  of  Court. 


The  Execution  of  this  Writ  appears  by  the  Schedules  and  Indidtment  to  this  Writ  annexed. 
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The  Anfwer  of  Sir  John  Hawkins ,  Knight,  One  of  the  Juftices  within- written. 

Middlefex.  ?  T>E  it  Remembered,  That  at  the  General  Seflion  of  Oyer  and  Terminer 
5  ^  of  Our  Lord  the  King,  holden  for  the  County  of  Middlefex  at  Hicks'  Hall , 
in  Saint  John-fireet ,  in  the  faid  County,  on  Monday  the  Ninth  Day  of  January ,  in  the 
Fifteenth  Year  of  the  Reign  of  our  Sovereign  Lord  George  the  Third,  King  of  Great  Britain , 
and  fo  forth,  before  Sir  John  Hawkins ,  Knight,  Sir  James  Efdaile ,  Knight,  David  JVilmot , 
John  Machin ,  Efquires,  and  others  their  Fellows  Juftices  of  Our  faid  Lord  the  King, 
aftigned  by  his  Majefty’s  Letters  Patent  under  the  Great  Seal  of  Great  Britain  directed  to 
the  fame  Juftices  before- named,  and  others  in  the  faid  Letters  named,  to  inquire  more 
fully  the  Truth,  by  the  Oath  of  good  and  lawful  Men  of  the  County  of  Middlefex  afore¬ 
said,  and  by  other  Ways,  Means,  and  Methods  by  which  they  (hall  or  may  better  know 
(as  well  within  Liberties  as  without)  by  whom  the  Truth  of  the  Matter  may  be  better 
known,  of  all  Treafons,  Mifprifions  of  Treafon,  Inlurredtions,  Rebellions,  Counterfeitings, 
Clippings,  Walkings,  falfe  Coinings,  and  other  Falfities  of  the  Money  of  Great  Britain  and 
other  Kingdoms  and  Dominions  whatfoever,  and  of  all  Murthers,  Felonies,  Manslaughters, 
Killings,  Burglaries,  Rapes  of  Women,  unlawful  Meetings,  Conventicles,  unlawful  Uttering 
of  Words,  Aflemblies,  Mifprifions,  Confederacies,  falfe  Allegations,  Trefpaffes,  Riots, 
Routs,  Retentions,  Efcapes,  Contempts,  Falfities,  Negligencies,  Concealments,  Main¬ 
tenances,  Oppreftions,  Champarties,  Receipts,  and  all  other  evil  Doings,  Offences,  and 
Injuries  whatfoever,  and  alfo  the  Acceftaries  ol  them,  within  the  County  aforefaid  (as  well 
within  Liberties  as  without)  by  whomloever  and  in  what  Manner  foever  done,  committed, 
or  perpetrated,  and  by  whom  or  to  whom,  when,  how,  and  after  what  Manner,  and  of  all 
other  Articles  and  Circumftances  concerning  the  Premifes  and  every  of  them  or  any  of 
..them,  in  any  Manner  whatfoever  j  and  the  faid  Treafons  and  other  the  Premifes  to  hear 
and  determine  according  to  the  Laws  and  Cuftoms  of  England ,  by  the  Oath  of  John  T'ilney , 
James  Stafford ,  Richard  Phillips ,  Samuel  Stable ,  Samuel  Bird ,  William  Hilliar ,  Paul  Barbot , 
William  Weatherill ,  Thomas  Waddell ,  John  Williams ,  Samuel  Baker ,  Thomas  Sheriff. \  John 
Leicefter,  Thomas  Tanton ,  John  Goodere ,  John  Thomas ,  and  Robert  Davis ,  Gentlemen,  good 
.and  lawful  Men  of  the  County  aforefaid,  now  here  fworn  and  charged  to  inquire  for  Our 
faid  Lord  the  King  for  the  Body  of  the  fame  County  :  It  is  prefented  in  Manner  and  Form 
.as  appears  by  a  certain  Bill  of  Indi&ment  to  this  Schedule  annexed. 

BUTLER . 


G 


EO  RG  E  the  Third,  by  the  Grace  of  God,  of  Great  Britain ,  France ,  and  Ireland 
King,  Defender  of  the  Faith,  and  fo  forth.  To  the  Sheriff  of  our  County  of  Middlefex , 
greeting :  We  command  you,  that  you  omit  not,  by  reafon  of  any  Liberty  in  your 
Bailiwick,  but  that  you  take  Elizabeth  the  Wife  of  Augufius  John  Ilervey ,  late  of  the  Parifn 
of  Paint  George,  Hanover  Square,  in  the  County  of  Middlefex,  Efquire,  if  fhe  fhall  be  found 
in  your  Bailiwick,  and  her  fafely  keep,  fo  that  you  may  have  her  Body  before  Our  Juftices 
aftigned  by  Our  Letters  Patent  under  our  Great  Seal  of  Great  Brit  cun,  to  inquire  more  fully 
the  Truth,  by  the  Oath  of  good  and  lawful  Men  of  our  County  of  Middlefex  aforefaid,  and 
by  other  Ways,  Means,  and  Methods  by  which  they  ftiall  or  may  better  know  (as  well 
within  Liberties  as  without)  by  whom  the  Truth  of  the  Matter  may  be  better  known,  of 
all  Treafons,  Mifprifions  of  Treafon,  InfurreStions,  Rebellions,  Counterfeitings,  Clippings, 
Walkings,  falfe  Coinings,  and  other  Falfities  of  the  Money  of  Great  Britain  and  other 
Kingdoms  and  Dominions  whatfoever,  and  of  all  Murthers,  Felonies,  Manftaughters, 
Killings,  Burglaries,  Rapes  of  Women,  unlawful  Meetings,  Conventicles,  unlawful 
Uttering  of  Words,  Aftemblies,  Mifprifions,  Confederacies,  falle  Allegations,  Trefpafifes, 
Riots,  Routs,  Retentions,  Efcapes,  Contempts,  Falfities,  Negligencies,  Concealments, 
'Maintenances,  Oppreftions,  Champarties,  Receipts,  and  all  other  evil  Doings,  Offences, 
.and  Injuries  whatfoever,  and  alfo  the  Acceftaries  of  them,  within  the  County  aforefaid  (as 
.well  within  Liberties  as  without)  by  whomfoever  and  in  what  Manner  foever  done,  com¬ 
mitted,  or  perpetrated,  and  by  whom  or  to  whom,  when,  how,  and  after  what  Manner, 
and  of  all  other  Articles  and  Circumftances  concerning  the  Premifes  and  every  of  them  or 
any  of  them,  in  any  Manner  whatfoever  •,  and  the  laid  Treaions  and  other  the  Premifes  to 
‘hear  and  determine  according  to  the  Laws  and  Cuftoms  of  England,  at  the  next  General 
Sefiion  of  Oyer  and  Terminer  to  be  holden  for  Our  faid  County,  to  anfwer  Us  concerning 
.certain  Felonies  whereof  fhe  is  indidled  before  our  faid  Juftices ;  and  have  you  then  there 
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this  Writ.  Witnefs  Sir  John  Hawkins,  Knight,  at  Hicks’  Hall,  the  Ninth  Day  of  January'^ 
in  the  Fifteenth  Year  of  Our  Reign. 

butler . 

The  within-named  Elizabeth  the  Wife  of  Augujlus  John  Hervey  is  not  found 
in  my  Bailiwick. 

The  Anfwer  of 

WILLIAM  PLOMER ,  Efquire,-} 

and  ( Sheriff. 

JOHN  IIART ,  Efquire,  3 


t~2.EORGE  the  Third,  by  the  Grace  of  God,  of  Great  Britain ,  France ,  and  Ireland 
'■“*  King,  Defender  of  the  Faith,  and  fo  forth.  To  the  Sheriff  of  Our  County  of  Middlefex, 
greeting  :  We  command  you,  as  before  We  have  commanded  you,  that  you  omit  not, 
by  reafon  of  any  Liberty  in  your  Baliwick,  but  that  you  take  Elizabeth  the  Wife  of  Augujlus 
John  Hervey ,  late  of  the  Parifh  of  Saint  George ,  Hanover  Square ,  in  the  County  of  Middle¬ 
sex ,  Efquire,  if  fhe  fhail  be  found  in  your  Bailiwick,  and  her  fafely  keep,  fo  that  you  have 
her  Body  before  Our  Juftices  afligned  by  Our  Letters  Patent  under  Our  Great  Seal  of 
Great  Britain,  to  inquire  more  fully  the  Truth,  by  the  Oath  of  good  and  lawful  Men  of 
Our  County  of  Middlefex  aforefaid,  and  by  other  Ways,  Means,  and  Methods  by  which 
they  fhail  or  may  better  know  (as  well  within  Liberties  as  without)  by  whom  the  Truth  of 
the  Matter  may  be  better  known,  of  all  Treafons,  Mifprilions  of  Treafon,  Infurreblions, 
Rebellions,  Counterfeitings,  Clippings,  Walkings,  falfe  Coinings,  and  other  Fallities  of 
the  Money  of  Great  Britain ,  and  other  Kingdoms  and  Dominions  whatfoever,  and  of  all 
Murthers,  Felonies,  Manflaughters,  Killings,  Burglaries,  Rapes  of  Women,  unlawful 
Meetings,  Conventicles,  unlawful  Uttering  of  Words,  Aflemblies,  Mifprifions,  Confe¬ 
deracies,  falfe  Allegations,  Trelpaffes,  Riots,  Routs,  Retentions,  Efcapes,  Contempts, 
Falfities,  Negligencies,  Concealments,  Maintenances,  Oppreflions,  Champarties,  Deceipts, 
and  all  other  evil  Doings,  Offences,  and  Injuries  whatfoever,  and  alfo  the  Acceffaries  of 
them,  within  the  County  aforefaid  (as  well  within  Liberties  as  without)  by  whomfoever 
and  in  what  Manner  foever  done,  committed,  or  perpetrated,  and  by  whom,  or  to  whom, 
when,  how,  and  after  what  Manner,  and  of  all  other  Articles  and  Circumftances  concerning 
the  Premifes,  and  every  of  them,  or  any  of  them,  in  any  Manner  whatfoever ;  and  the 
faid  Treafons  and  other  the  Premifes  to  hear  and  determine,  according  to  the  Laws  and 
Cuftoms  of  England ,  at  the  next  General  Seflion  of  Oyer  and  Terminer  to  be  holden  for 
Our  faid  County,  to  anfwer  Us  concerning  certain  Felonies  whereof  Ike  is  indidted  before 
Our  faid  Juftices  *,  and  have  you  then  there  this  Writ.  Witnefs  Sir  John  Hawkins ,  Kniglut, 
at  Hicks'  Hall,  the  Fourteenth  Day  of  February,  in  the  Fifteenth  Year  of  Our  Reign. 

BUTLER . 

The  within-named  Elizabeth  the  Wife  of  Augujlus  John  Hervey ,  Efquire,  is  not 
found  in  my  Bailwick. 


The  Anfwer  of 


WILLIAM  PLOMER ,  Efquire, 

and  V  Sheriff. 

JOHN  HART ;  Efquire, 


Middlefex.  l^PH  E  Jurors  for  Our  Sovereign  Lord  the  now  King,  upon  their  Oath  pre- 
J  -*•  fent,  that  Elizabeth  the  Wife  of  Auguftus  John  Hervey ,  late  of  the  Parifh 
of  Saint  George ,  Hanover  Square ,  in  the  County  of  Middlefex ,  Efquire,  on  the  Eighth  Day 
of  March ,  in  the  Ninth  Year  of  the  Reign  of  Our  Sovereign  Lord  George  the  Third,  now 
King  of  Great  Britain ,  and  fo  forth,  being  then  married,  and  then  the  Wife  of  the  faid 
Augujlus  John  Hervey ,  with  Force  and  Arms  at  the  faid  Parifh  of  Saint  George ,  Hanover 
.Square,  in  the  faid  County  of  Middlefex,  felonioufly  did  marry  and  take  to  Hufband  Evelyn 
Pierrepont  Duke  of  Kingjlon  (the  faid  Auguftus  John  Hervey,  her  former  Hufband,  being 
then  alive)  againft  the  Form  of  the  Statute  in  fuch  Cafe  made  and  provided,  and  againlt 
the  Peace  of  Our  faid  Lord  the  King,  his  Crown  and  Dignity  :  And  the.faid  Jurors  for  Our 

j  '  Faid 


{aid  Sovereign  Lord  the  now  King,  upon  their  Oath  aforefaid  further  prefent,  that  the 
faid  Elizabeth ,  heretofore  (to  wit)  on  the  Fourth  Day  of  Augujl,  ii;  the  Eighteenth  Year  of 
the  Reign  of  Our  late  Sovereign  Lord  George  the  Second,  late  King  of  Great  Britain,  and  fo 
forth,  at  the  Parifii  of  Lainjlcn,  in  the  County  of  Southampton,  by  the  Name  of  Elizabeth 
Chudleigh ,  did  marry  the  faid  Augujlus  John  Hervey ,  and  him  the  faid  Augujlus  John  Hervey 
then  and  there  had  for  her  Hufband  ;  and  that  the  faid  Elizabeth  being  married,  Nand  the 
Wife  of  the  faid  Augujlus  John  Hervey ,  afterwards  (to  wit)  on  the  Eighth  Day  of  March , 
in  the  Ninth  Year  of  the  Reign  of  Our  faid  Sovereign  Lord  George  the  Third,  now  King 
of  Great  Britain ,  and  fo  forth,  with  Force  and  Arms,  at  the  faid  Parifh  of  Saint  George , 
Hanover  Square,  in  the  faid  County  of  Middlefex,  felonioufly  did  marry  and  take  to  Huf¬ 
band  the  faid  Evelyn  PierrepontDuke.  of  King Jl on  (the  faid  Augujlus  John  Hervey,  her  former 
.Hufband,  being  then  alive)  againfl  the  Form  of  the  Statute  in  fuch  Cafe  made  and  pro¬ 
vided,  and  againfl  the  Peace  of  Our  faid  Sovereign  Lord  the  now  King,  his  Crown 
.and  Dignity. 

0.  T. 


True  Bill. 

Augujline  Greenland , 

Ann  Cradock , 

Chrijlopher  Dixon, 

Sworn  in  Court. 


'Thomas  Dodd , 
Samuel  Harper , 
John  Fozard. 


Lord  High  Steward.  Is  it  your  Lord  (hips  Plcafure,  that  the  Judges  have  Leave  to  be 
(Covered  ? 

Lords.  Ay,  ay. 

Clerk  of  the  Crown.  Serjeant  at  Arms,  make  Proclamation  for  the  Gentleman  Ufher  of 
ithe  Black  Rod  to  bring  his  Prifoner  to  the  Bar. 

Serjeant  at  Arms.  Oyez,  Oyez,  Oyez  !  Elizabeth  Duchefs  Dowager  of  Kingjlon ,  come 
Forth  and  fave  you  and  your  Bail,  or  eife  you  forfeit  your  Recognizance. 

[ After  her  Surrender  Jhe  was ,  during  the  Trial,  called  to  the  Bar  by  the  following  Pro¬ 
clamation.'] 

Gentleman  Ufher  of  the  Black  Rod,  bring  your  Prifoner  Elizabeth  Duchefs  Dowager  of 
'Kingjlon  to  the  Bar,  purfuant  to  the  Order  of  the  Houfe  of  Lords. 

Then  Elizabeth  Duchefs  Dowager  of  Kingjlon  was  brought  to  the  Bar  by  the  Deputy 
Gentleman  Ufher  of  the  Black  Rod.  The  Prifoner,  when  flie  approached  the  Bar, 
.made  Three  Reverences,  and  then  fell  upon  her  Knees  at  the  Bar. 

Lord  High  Steward.  Madam,  you  may  rife. 

The  Prifoner  then  rofe  up,  and  curtefied  to  his  Grace  the  Lord  High  Steward,  and  to 
the  Houfe  of  Peers  ;  which  Compliment  was  returned  her  by  his  Grace,  and  the  Lords. 

Then,  Proclamation  having  been  made  again  for  Silence,  the  Lord  High  Steward  fpake 
ito  the  Prifoner,  as  follows. 

Lord  High  Steward. 

Madam, 

"yOU  hand  indicted  for  having  married  a  Second  Hufband,  your  Firfl  Hufband  being 
living. 

A  Crime  fo  deftruCtive  of  the  Peace  and  Happinefs  of  private  Families,  and  fo  injurious 
in  its  Confequences  to  the  Welfare  and  good  Order  of  Society,  that  by  the  Statute  Law 
of  this  Kingdom  it  was  for  many  Years  (in  your  Sex)  punifhable  with  Death  ;  the  Lenity, 
however,  of  later  Times  has  fubflituted  a  milder  Punifhment  in  its  Stead. 

This  Confideration  muff  neceffarily  tend  to  leffen  the  Perturbation  of  your  Spirits  upon 
this  awful  Occafion. 

But  that,  Madam !  which,  next  to  the  inward  Feelings  of  your  own  Confcience,  will 
afford  you  mofl  Comfort  is,  reflecting  upon  the  Honour,  the  Wifdom,  and  the  Candour  of 
this  High  Court  of  criminal  JurifdiCtion. 

It  is.  Madam,  by  your  particular  Defire  that  you  now  flarid  at  that  Bar:  You  were  not 
brought  there  by  any  Profecutor. 

In  your  Petition  to  the  Lords,  praying  for  a  fpeedy  Trial,  you  affumed  the  1  itle  of 
Duchefs  Dowager  of  Kingjlon ,  and  it  was  by  that  Title  that  the  Court  of  King’s  Bench  ad¬ 
mitted  you  to  Bail ;  in  your  Petition  you  likewife  averred,  that  Augujlus  John  Hervey , 
avhofeWife  the  Indictment  charges  you  with  being,  is  at  this  Time  Earl  of  Briftol :  Upon 

examining 
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examining  their  Records,  the  Lords  were  fatisfied  of  the  Truth  of  that  Averrment ;  and  have 
accordingly  allowed  you  the  Privilege  you  petitioned  for,  of  being  tried  by  your  Peers  in 
full  Parliament  j  and  from  them  you  will  be  lure  to  meet  with  nothing  but  juflice  tem¬ 
pered  with  Humanity. 

Before  I  conclude,  I  am  commanded  by  the  Houfe  to  acquaint  you,  Madam,  and  all 
other  Perfons  having  Occafion  to  fpeak  to  the  Court  during  the  Trial,  that  they  are  to 
addrefs  themfelves  to  the  Lords  in  general,  and  not  to  any  Lord  in  particular. 

Duchefs  of  Kingflon.  My  Lords,  I,  the  unfortunate  Widow  of  Your  late  Brother,  the 
Molt  No-ble  Evelyn  Pierrepont  Duke  of  Kingflon ,  am  brought  to  the  Bar  of  this  Right 
Honourable  Houfe  without  a  Shadow  of  Fear,  but  infinitely  awed  by  the  RefpeCt  that  is 
due  to  You,  my  mold  Honourable  Judges. 

My  Lords,  After  having,  at  the  Hazard  of  my  Life,  returned  from  Rome  in  a  dangerous 
Sicknefs  to  fubmit  myfelf  to  the  Laws  of  my  Country,  I  plead  fome  little  Merit  in  my 
willing  Obedience ;  and  I  intreat  Your  Lordfhips  Indulgence,  if  I  fhould  be  deficient  in 
any  ceremonial  Part  of  my  Conduct  towards  You,  my  mofl  Honoured  and  RefpeCtable 
Judges  :  For  the  Infirmities  of  my  Body  and  the  Qppreffion  of  Spirits,  under  which  I 
labour,  leave  your  unhappy  Prifoner  fometimes  without  Recolle&ion  •,  but  it  mud  be  only 
with  the  Lofs  of  Life,  that  I  can  be  deprived  of  the  Knowledge  of  the  RefpeCt  that  is  due 
to  this  high  and  awful  Tribunal. 

Lord  Pligh  Steward.  Madam,  your  Ladyfhip  will  do  well  to  give  Attention,  while  you 
are  arraigned  on  your  Indictment. 

Then  Proclamation  was  made  for  Silence. 

After  which  Elizabeth  Duchefs  Dowager  of  Kingflon  was  arraigned,  in  the  Form  of  the 
faid  Indictment  againfi  her,  by  the  Clerk  of  the  Crown  in  the  King’s  Bench. 

JflLl  ZA BE  T H  Duchefs  Dowager  of  Kingflon ,  you  Band  indiCled  by  the  Name  of  Eliza- 
m*~t  beth  the  Wife  of  Auguflus  John  Hervey ,  late  of  the  Parifh  of  Saint  George ,  Hanover 
Square ,  Efquire  (now  become  a  Peer  of  this  Realm)  for  that  you,  on  the  Eighth  Day  of 
March ,  in  the  Ninth  Year  of  the  Reign  of  his  prefent  MajeBy  Our  Sovereign  Lord  King 
George  the  Third,  being  then  married,  and  then  the  Wife  of  the  faid  Auguflus  John  Hervey, 
with  Force  and  Arms,  at  the  faid  Parifh  of  Saint  George ,  Hanover  Square ,  in  the  faid  County 
of  Middlefex ,  felonioufly  did  marry  and  take  to  Hufband  Evelyn  Pier  repoint  Duke’  of  King- 
fton ,  the  faid  Auguflus  John  Hervey ,  your  former  Hufband,  being  then  alive ;  againfi  the 
Form  the  Statute  in  fuch  Cafe  made  and  provided,  and  againfi  the  Peace  of  Our  faid 
Lord  the  King,  his  Crown  and  Dignity. 

The  Indictment  further  charges,  That  you  the  faid  Elizabeth ,  heretofore  (to  wit)  on  the 
Fourth  Day  of  Auguft ,  in  the  Eighteenth  Year  of  Our  late  Sovereign  Lord  George  the  Second* 
late  King  of  Great  Britain ,  and  fo  forth,  at  the  Parifh  of  Lainflcn ,  in  the  County  of  South¬ 
ampton. ,  by  the  Name  of  Elizabeth  Chudleigh ,  did  marry  the  faid  Auguflus  John  Hervey ,  and 
him  the  faid  Auguflus  John  Hervey  then  and  there  had  for  your  Hufband  ;  and  that  you 
the  faid  Elizabeth ,  being  married,  and  the  Wife  of  the  faid  Auguflus  John  Hervey ,  after¬ 
wards  (to  wit)  on  the  Eighth  Day  of  March,  in  the  Ninth  Year  of  the  Reign  of  Our  faid 
Sovereign  Lord  George  the  Third,  now  King  of  Great  Britain ,  and  fo  forth,  with  Force  and 
Arms,  at  the  faid  Farifh  of  Saint  George ,  Planover  Square ,  felonioufly  did  marry  and  take 
to  Hufband  the  faid  Evelyn  Pierrepoint  Duke  of  Kingflon ,  the  faid  Auguflus  John  Hervey , 
your  former  Hufband  being  then  alive. 

How  fay  you  ?  Are  you  guilty  of  the  Felony  whereof  you  Hand  indiCled,  or  not 
guilty  ? 

Duchefs  of  Kingflon.  I  Elizabeth  Pierrepont ,  Duchefs  Dowager  of  Kingflon ,  indiCled  by 
the  Name  of  Elizabeth ,  the  Wife  of  Auguflus  John  Hervey ,  Efquire,  fay,  that  I  am  not 
guilty 

Clerk  of  the  Crown.  Cul’ :  prit - How  will  you  be  tried? 

Duchefs  of  Kingflon.  By  God  and  my  Peers. 

Clerk  of  the  Crovm.  God  fend  your  Grace  a  good  Deliverance. 

Clerk  of  the  Crown.  Serjeant  at  Arms,  make  Proclamation. 

Serjeant  at  Arms .  Oyez,  Oyez,  Oyez!  All  manner  of  Perfons  that  will  give  Evidence, 
on  Behalf  of  our  Sovereign  Lord  the  King,  againfi  Elizabeth  Duchefs  Dowager  of  Kingflon , 
the  Prifoner  at  the  Bar,  let  them  come  forth,  and  they  fhall  be  heard ;  for  now  fhe  Bands 
at  the  Bar  upon  her  Deliverance. 


Lord 


Lord  High  Steward.  My  Lords,  the  Di fiance  of  this  Place  from  the  Bar  is  fo  great,  that 
I  muff  defire  your  Lordfhips  Leave  to  go  .down  to  the  Table  for  the  Con  venience  of  hearing. 

Lords.  Ay,  ay. 

Then  his  Grace  removed  to  the  Table. 

Du  chefs  of  King  f  on.  My  Lords,  The  fuppofed  Marriage  in  the  Indictment  with  Mr. 
Hervey ,  which  is  the  Ground  of  the  Charge  againfl  me,  was  infilled  upon  by  him  in 
a  Suit  inflituted  by  me  in  the  Confiflory  Court  of  the  Right  Reverend  Lord  Bifhop  of 
London ,  by  the  Sentence  of  which  Court,  Rill  in  Force,  it  was  pronounced,  decreed, 
.and  declared,- that  I  was  free  .from  all  Matrimonial  Contracts  or  Efpoufals  with  the  faid 
.Mr. .  Hervey  :  And,  my  Lords,  I  am  advifed  that  this  Sentence,  which-  I  now  defire 
Leave  to  offer  to  your  Lordfhips  (remaining  unreverfed  and  unimpeached)  is  conclufive, 
and  that  no  other  Evidence  ought  to  be  received  or  Rated  to  your  Lordfhips  rdpeCting 
fuch  pretended  Marriage. 

Lord  High  Steward.  Do  the  Counfel  for  the  Profecutor  object  to  the  Reading  of  the 
Sentence  ? 

Mr.  Attorney  General.  My  Lords,  Obferving  that  the  Prifoner  was  about  to  make  fome 
Application  to  your  Lordfhips,  I  was  not  follicitous  to  rife  in  the  Order  and  Place  wherein 
I  ought  to  have  addreffed  myfelf  to  the  Houfe  ;  becaufe  I  would  not  interrupt,  or  prevent, 
any  Thing,  which  fhe  might  think  material  for  her  to  Jay  before  your  Lordfhips. 

I  .attended  much  to  the- Form  of  the  Application.  If  I  comprehend  the  Aim  of  it,  fire 
means  to  .objeCt  to  your  Lordfhips  hearing  any  Evidence,  either  given  or  Rated,  in  fupport 
cf  the  prefent  Indictment  •,  the  Ground  of  her  Objection  being  a  Sentence,  faid  to  have 
.  paRed  in  the  Ecclefiaflical  Court,  againR  the  Firfl  Marriage  fuppofed  in  the  Indictment. 
Upon  this,  your  Lordfhips  have  demanded,  whether  I  objeCt  to  the  Reading  of  the 
Sentence  ? 

If  the  Proceeding,  referred  to,  had  been  tendered  to  your  Lordfhips  in  the  only  Place, 
which  can  be  thought  the  proper  or  regular  one,  for  receiving  the  Defendant’s  Evidence,  to 
be  lure,  many  Queffions  would  naturally  have  arifen  upon  it.  Firft,  Whether  that  Pro¬ 
ceeding,  explained  as  it  will  be,  has  the  Force  of  a  Sentence;  or  amounts  to  more  than 
a  Circumftance  and  Prcof  of  the  Fraud  complained  oL?  Secondly,  Whether  a  ferious 
Sentence  of  that  Sort,  pronounced  between  Party  and  Party,  ought  to  be  admitted  in  a 
Criminal  Profecution,  and  againR  the  King,  who  was  no  Party  to  it,  nor  could  have 
become  fo  by  any  Means  ?  Thirdly,  Whether  it  creates  an  Ejloppel,  or  conclufive 
Evidence  againR  the  Crown  ?  Fourthly,  Whether  it  does  fo  in  this  peculiar  Species  of 
Profecution  ? 

But  in  the  Way  this  Thing  is  urged,  it  feems  perfectly  impoflible,  or  at  IeaR  altogether 
premature,  to  dilcufs  the  Force  and  EffeCt  of  it,  as  Evidence.  That  fuppofes  a  Cafe  already 
made  for  the  Profecutor,  which  requires  the  Aid  of  Evidence,  on  the  Part  of  the  Prifoner, 
to  difprove,  or  explain  it.  But,  if  I  catch  the  Idea  perfectly,  the  prefent  Infilling  is,  that 

the  Sentence  now  offered  to  the  Confideration  of'  your  Lordfhips  carries  fome  legal  iorcc - - 

what,  I  do  not  pretend. to  define  or  explain  ;  for  I  proteR  I  have  no  Guefs  what  is  meant  ; 

but - fome  legal  Force  with  it,  which  enables  the  Prifoner  to  demand,  in  this  Srage  of 

the  Bufinefs,  that  the  Trial  fhall  not  proceed,  nor  any  Evidence  be  heard  to  maintain  the 
.  Indictment ;  but  that  the  whole  Matter  fhail  be  wound  up,  and  conclude  with  fome 
Refolution  of  your  Lordfhips, — not  to  acquit  (for  in  order  to  that  you  mufi  try)  but  to 
difmifs  the  Prifoner,  without. Trial,  after  putting  herfelf  upon  her  Peers  for  Trial. 

I  have,  notwithRanding,  fhortly  intimated  the  Nature  of  the  Objections,  which  may  be 
made  to  it,  as  an  Article  of  Evidence  for  the  Prifoner ;  partly  to  point  out,  how  untenable 
the  Propofition  is  of  flopping  the  Trial,  by  interpofing  a.Thing,  whofe  Reality,  Competence, 

.  and  EffeCt  will  be  fo  much  difputed  in  Matter  of  FaCt  and  of  Law  ;  but  chiefly,  to  lay  in 
my  Claim,,  that  this  Paper  (  if  yoUr  Lord  [hips  fhould  think  it  worth  hearing)  may  be  read 
at  this  Lime,  and  for  the  Purpoie  of  the  Motion  now  made  by  the  Prifoner  only,  without 
Prejudice  to  any  Objection,  which  I  may  think  fit  to  make  to  it,,  it  it  fhould  be  offered  as 
Evidence  in  the  Courfe  of  .the  Trial. 

If  it  be  read  under  the  Referve  I  have  mentioned,  not  as  a  Pait  cf  the  Trial,  but  to 
make  this  Application  . of  the  Prifoner  to  your  Lord  [hips,  previoufly  to  her  Trial,  intelligible; 
.and  for  the  Sake  of  railing  the  Argument  upon  it,  in  cafe  your  Lordfhips  fhould 
buffer  fuch  a  Point  to  be  argued  at  all:  In  thefe  Views,  I  will  not  object  to  the  Reading 
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But  if  it  be  offered  as  a  Piece  of  Evidence  for  the  Prifoner,  fo  that  I  muff  admit  or 
objedfc  to  it  now ,  I  fhall  certainly  infift  upon  going  on  with  the  Profecution,  and  drive  this 
Article  of  Evidence  into  its  own  Place,  the  Prifoner’s  Defence.  There  ic  will  be  better 
been,  how  far  it  is  available,  or  even  competent* 

Unlefs  I  could  learn  the  Purpofe  of  offering  it  from  thofe  who  ad vi fed  it,  I  do  not  know 
how  to  make  a  more  particular  Anfwer  to  your  Lordfhips  Queffion. 

Duchefs  of  King  ft  on.  Will  your  Lordfhips  pleafe  to  permit  my  Counfel  to  be  heard  to 
this  Point  ? 

Lords.  Ay,  ay. 

Lord  High  Steward.  Mr.  Wallace,  you  may  proceed  for  the  Prifoner. 

Mr.  Wallace.  My  Lords,  I  have  the  Plonour  to  be  affigned  one  of  the  Counfel  to 
advife  and  allift  the  noble  Prifoner  at  the  Bar  in  all  Matters  of  Law  that  may  arife  in  the 
Courfe  of  the  T rial . 

I  fhall  fubmit  with  great  Deference  to  your  Lordfhips,  that  the  prefent  Stage  of  the  Bu- 
finefs  is  the  proper  Seafon  to  introduce  the  Sentence  which  has  been  mentioned  to  the  Court. 

My  Lords,  The  Sentence  is  conceived  to  be  conclufive  upon  the  Fadt  of  that  Marriage, 
which  is  the  Ground  of  this  Indidtment.  The  Indidhnent  fuppofes  that  the  Prifoner  at  the 
Bar  was  married  to  Augufius  John  Herv ey :  The  Sentence  now  offered  to  your  Lordfhips  is 
not  on  y  of  a  competent  Jurifdiction  to  decide  that  Queftion,  but  the  only  conftitutional 
Jurifdidiion. 

My  Lords,  Whilff  this  Sentence  remains  unimpeached,  I  conceive  that  it  is  conclufive 
againft  all  Evidence  to  be  produced  of  the  Fadt  of  the  Marriage.  It  is  in  that  Light  the 
Prifoner  is  advifed  to  offer  it  to  your  Lordfhips,  that  a  Court  of  competent  Jurifdidiion 
having  decided  the  Point,  it  will  be  in  vain  to  call  parole  Witneffes  to  the  Fadl  ;  and  it 
will  only  take  up  your  Lordlhips  Time,  and  it  will  be  of  no  real  Ufe  to  date  the  Evi¬ 
dence  of  Witneffes,  which  Witneffes  cannot  appear  to  give  that  Evidence  before  the  Court. 

My  Lords,  The  Office  of  a  Counfel  in  opening  the  Cafe  to  any  Court  is,  as  I  conceive, 
to  ftate  with  Clearnefs  the  Evidence  that  is  to  be  adduced,  that  the  Court  may  better  un- 
derftand  and  apply  it  :  Therefoie,  unlefs  the  Evidence  is  competent,  your  Lordfhips  will 
not  hear  any  State  of  it.  This  too  perhaps  may  be  the  Time,  though  I  fhall  forbear  at 
prefent  to  enter  into  it,  to  difculs  whether  the  Sentence  be  admiflible;  or,  if  admiflible, 
whether  conclufive  :  But  we  are  now,  my  Lords,  upon  the  Order  of  producing  this  Sen¬ 
tence  •,  and  if  it  has  the  Effebt,  which  I  fhall  humbly  fubmit  in  a  proper  Seafon  to  your 
Lordfhips  that  it  has,  of  being  abfolutely  conclufive,  then  the  Evidence,  which  is  now 
ready  to  be  dated  by  the  Counfel  for  the  Profecution,  ought  not  to  be  produced,  and  of 
Courfe  ought  not  to  be  dated.  This  is  the  Light  in  which  the  Caufe  appears  to  me  at 
this  Moment  ;  and  I  cruft  your  Lordfhips  will  concur  in  Opinion,  that  if  the  Sentence  has 
the  conclufive  Effebt,  which  we  are  ready  to  fubmit  to  your  Lordfhips  it  has,  it  repels  all 
Tedimony,  and  makes  it  improper  therefore  to  date  any.  If  a  Precedent  ffiould  be 
thought  necefiary  for  what  is  prayed  by  the  noble  Prifoner  at  the  Bar,  I  beg  Leave  to  refer 
your  Lordfhips  to  a  Cafe  determined  at  the  Bar  of  the  Court  of  King’s  Bench  in -  the 
Reign  of  King  William  :  It  is  reported  in  Mr.  Serjeant  Carthew* s  Reports,  225,  upon  a 
Trial  of  an  Ejeblment.  The  Queftion  was,  if  Sir  Robert  Carr  was  abtually  married  to  Ifa~ 
Bella  Jones ,  by  whom  he  had  Iffue,  and  under  whom  the  Plaintiff  in  that  Caufe  claimed  the 
Edate.  The  Defendant,  by  way  of  Anticipation  of  the  Evidence  which  the  Plaintiff  was 
about  to  give,  moved  the  Court,  that  the  Plaintiff  ought  not  to  be  allowed  to  prove  a 
Marriage  between  them,  becaufe  there  was  a  Sentence  in  the  Arches  upon  a  Suit  of  Jactita¬ 
tion  brought  againd  her  ;  by  which  it  was  decreed,  that  there  was  no  Marriage  between 
them,  but  that  they  were  free  from  all  Matrimonial  Contracts  and  Efpoufals.  The  Sen¬ 
tence  was  then  offered  in  Evidence  by  the  Defendant’s  Counfel  at  the  Bar  to  conclude  the 
Plaintiff  from  any  Proof  of  the  Marriage,  unlefs  he  could  fhew  that  the  fame  was  repealed  : 
And  upon  a  Debate  the  Court  were  all  of  Opinion  that  this  Sentence,  whiid  unrepealed, 
was  conclufive  againft  all  Matters  precedent  ;  and  that  the  Temporal  Courts  muft  give 
Credit  to  ic,  until  it  is  rtverfed  •,  ic  being  a  Matter  of  mere  Spiritual  Cognizance  :  And 
upon  this  the  Plaintiff  was  nonfuited.  Your  Lordfhips  may  perceive  that  this  Cafe  is  ap¬ 
plicable  to  another  Part  of  the  Bufinefs  before  your  Lordlhips  ;  but  I  cite  it  now  merely 
to  fhew  the  Sentence  was  offered,  and  received  to  preclude  the  Examination  of  Witneffes  ; 
and  furely  if  Witneffes  are  not  admiflible,  their  Teftimony  ought  not  to  be  ftated. 

Mr.  Attorney  General.  My  Lords,  I  do  not  even  now  comprehend  the  Order  of  Pro¬ 
ceeding  propofed. 
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If  there  be  any  Thing  in  the  prefent  Motion,  confidered  as  propofmg  a  fit  Manner  of  re¬ 
gulating  this  Trial,  or  as  a  Point  of  general  Law  *,  in  fhort,  if  their  Propofition  be  main¬ 
tainable  at  all,  I  do  allure  your  Lordfhips,  that  I  am  not  anxious,  or  in  any  Degree  defirous, 
to  ftate  a  Cafe  to  this  Audience,  which  muft  wound  the  Senfibility  of  the  Prifoner.  This  I 
would  avoid,  unlefs  public  Juftice,  and  the  Necefiity  of  the  Profecution,  fhould  abfolutely 
require  it  of  me. 

If  it  be  poflible,  on  her  Part,  to  make  any  Ground  for  flopping  the  Profecution  in  this 
Manner,  1  fhall  be  well  content  to  flop  here.  To  me  it  appears  flatly  impoffible.  I  dated 
fome  general  Hints  to  this  Effect  when  I  fpoke  laft. 

The  learned  Counfel,  in  attempting  to  make  good  their  Propofition  of  flopping  the  Trial 
in  this  Stage,  have  contented  themfelves  with  a  general  Averment,  that  the  Law  is  with  them  *, 
and  refer  to  the  Manner  in  which  Evidence  was  received  in  the  particular  Cafe  of  one  Eject¬ 
ment,  where  no  Contradiction  or  Controverfy  appears  to  have  been  railed  among  the  Counfel 
about  the  Nature  of  the  Caufe  depending,  the  Sentence  produced,  or  the  Parties  to  both. 
Here  a  great  deal  is  to  be  previoufly  fettled  on  thofe  Heads. 

I  did  not  imagine  the  learned  Counfel  would  have  flopped  fo  fhortly  :  But  if  they  thought 
well  of  the  Motion,  I  expedled  they  would  have  gone  the  Length  of  arguing  on  it,  and  of 
endeavouring  to  demonflrate  the  Poffibility  of  winding  up  the  whole  Proceeding  here,  by 
comparing  the  Nature  of  the  Sentence,  with  the  whole  Compafs  of  the  Profecution,  dated 
with  every  Degree  of  imaginable  Aggravation. 

Your  Lordfhips  might  eafily  perceive  my  Reafon  for  expeding  the  Argument  to  take 
this  Courfe.  The  Sentence  may  be  read. — Indeed  it  muft  be  read. — It  is  the  only  Ground  of 
the  Motion.  But  unlefs  fuch  is  demonflrated  to  be  the  Effedt  of  it,  your  Lordfhips  can  take 
noOrder  upon  it,  nor  make  any  Ufe  or  Application  of  it,  without  hearing  the  Profecutor’s 
Cafe.  It  is  not  therefore  enough  to  read  the  Sentence. 

My  Reafon  for  troubling  your  Lordfhips  at  all  was  only  to  obferve,  that  the  Motion 
concludes  againfl  even  hearing  the  Profecutor  •,  and  to  fubmit,  according  to  my  humble 
Duty,  to  your  Lordfhips,  whether  that  be  a  Point  of  Law  fit  to  hear  the  Prifoner  upon  by 
her  Counfel.  If  it  be,  your  Lordfhips  will  call  upon  the  learned  Counfel,  whom  you  have 
allowed  the  Prifoner,  to  fuflain  it  fully  in  Argument.  Oiherwife  your  Lordfhips  will  rejeCt 
it  as  inadmiffible.  All  Profecutions  might  be  flopped  in  this  Manner. 

A  Lord.  Does  Mr.  Attorney  General  objedl  to  the  reading  of  the  Sentence  ? 

Mr.  Attorney  General.  Subjedl  to  the  Refervation  of  my  Right  to  objeCt  to  it  in  every 
Shape,  when  it  fhall  be  offered  in  Evidence :  Upon  that  Ground  1  do  not  objeCt  to  it.  I  am 
not  now  admitting  this  Sentence  to  be  adduced  in  the  Courfe  of  the  Caufe  ;  or  as  a  Part  of 
the  Defence  ;  to  which  I  fhall  fay,  it  is  incompetent.  But  1  let  it  in,  to  ground  a  Motion  an¬ 
terior  to  the  Hearing  of  the  Caufe.  In  that  View,  and  in  that  View  only,  I  admit  it  to  be 
read.  Indeed  it  feems  to  be  offered  as  a  Part  of  the  Counfel’s  Speech  ;  and  I  admit  it  as 
containing  the  Whole  of  the  Argument,  yet  offered,  in  Support  of  the  Motion. 

That  your  Lordfhips  may  underlland  what  is  to  be  made  of  this  Sentence  when  read, 
they  muft  read,  in  their  Order,  the  original  Allegation  of  Elizabeth  Chudleigh  ;  the  Croft- 
allegation  delivered  in  by  Mr.  Hervey  ;  her  Anfwer  ;  the  Articles  on  which  the  Proofs  were 
taken  *,  the  Depofitions  •,  and  the  Sentence  •,  for  thus  the  Sentence  proceeded. 

Lord  Mansfield.  They  muft  give  in  Evidence  the  whole  Sentence. 

('The  Sentence  only  begun  to  be  read.) 

Mr.  Attorney  General .  I  muft  trouble  your  Lordfhips  again. 

They  are  now  offering  to  read  the  Sentence  only,  without  reading  the  Allegations  of  the 
Parties,  their  Articles  and  Proofs.  For  what  Reafon  I  very  well  comp.ehend.  But  I  appre¬ 
hend,  that,  if  a  Judgment  be  read  in  a  Court  of  Law,  they  muft  read  the  Declaration,  Plea, 
Replication,  and  all  other  Matters  leading  to  the  Judgment,  in  order  to  make  it  intelligible. 
Here  they  would  read  the  Sentence,  abftradledly  from  the  Allegations  and  other  Matters, 
upon  which  that  Sentence  proceeded. 

Lord  Camden.  I  wifh  to  know  of  the  Counfel  for  the  Prifoner,  whether  they  meant  to 
objefl  to  the  whole  Proceedings  in  the  Jadlitation  Caufe  being  read. 

Mr.  Wallace.  I  have  not,  upon  the  Part  of  the  noble  Priioner,  the  lead  Objedlion,  that 
all  the  Proceedings  fhould  be  brought  before  your  Lordfhips.  I  conceive  that  what  the  Of¬ 
ficer  has  now  brought  before  the  Court  w'as  what  is  ufually  given  in  Evidence  in  fuch  Cafe. 
1  do  not  recolledt  any  other,  in  any  Cafe  I  have  found,  being  produced  but  the  Sentence, 
which  ftates  in  fhort  the  Proceedings  had  in  that  Court ;  but  I  underlland  the  Proceedings 

4  arc 


[  >2  ] 

3«rc  here,  and  on  the  Part  of  the  noble.  Prifoner.  there  is-not  the  leaf!  Gbje&ion  to  the  Whole 
being,  1  ai  chbe  f o  r  e .  t  he  Court. 

'  The  Lords  then  permitted  the  following  Proceedings  in  the  Jactitation  Caufe,  and  -the 
;  Sentence  pronounced  in  the  Ecclefiaftical  Court,  to  be  .read  de  bene  ejfe . 


'SECOND  SESSION.  Michaelmas  Term  1 768. 

Chudleigh  again  ft  Hervey.  Libel  given  the  9  th  of  November  1768.  Bijhop. 

bln  the  Name  of  God,  Amen,  before  you  the  Worfhipful  John  Bcttefivorth ,  Dotftor  of 
Laws,  Vicar  General  of  the  Right  Reverend  Father  in  God  Richard ,  by  Divine  Per- 
miffion,  Lord  Bifhop  of  London ,  and  Official  Principal  of  the  Confiftorial  Epifcopal 
Court  of  London  lawfully  conftituted,  your  Surrogate,  or  any  odier  competent  Judge  in 
this  Behalf  of  the  ProCtor  of  the  Honourable  Elizabeth  Chudleigh ,  of  the  Pariih  of  Saint 
Margaret ,  IVejlminfter ,  in  the  County  of  Middlefex,  Spinfter  ;  againft  the  Honourable 
Augufus  John  Hervey ,  of  the  Paridi  of  Saint  James's,  Weftminfter,  in  the  County  of 
Middlefex  and  Diocele  of  London ,  a  Batchelor  ;  and  againft  any  other  Perfon  or  Perfons 
lawfully  intervening  or  appearing  for  him  in  Judgment  before  you  by  way  of  Complaint, 
and  hereby  complaining  unto  you  in  this  Behalf,  doth  lay,  alledge,  and  in  Law  articu¬ 
lately  propound  as  follows  ;  that  is  to  fay, 

l  1  .ripHT  A  T  the  faid  Honourable  Elizabeth  Chudleigh  was  and  is  free,  and  no  way 
engaged  in  any  Matumonial  ConcraCt  or  Elpoufals  with  the  faid  Honourable  Au- 
gufius  John  Hervey ,  and  for  and  as  a  Perfon  free  and  no  way  engaged,  was  and  is  com¬ 
monly  accounted,  reputed,  and  taken  to  be  amongft  her  Neighbours,  Friends,  and  familiar 
Acquaintance;  and  the  Party  proponent  doth  alledge  and  propound  every  Thing  in  this 
Article  contained  jointly  and  feverally. 

2.  That  the  laid  Honourable  Augufius  John  Hervey  fufficiently  knowing  the  Premifes, 
and,  notwithftanding  the  fame,  did,  in  the  Year  of  our  Lord  One  thoufand  Seven  hundred 
and  Sixty-three,  One  thoufand  Seven  hundred  and  Sixty-four,  One  thoufand  Seven  hun¬ 
dred  and  Sixty-five,  One  thoufand  Seven  hundred  and  Sixty-fix,  and  One  thoufand  Seven 
hundred  and  Sixty-feven,  and  in  the  feveral  Months  therein  concurring,  and  in  this  prefent 
Year  of  our  Lord  One  thoufand  Seven  hundred  and  Sixty-eight,  within  the  Pariih  of  Saint 
James ,  Weftminjler  afore  (aid,  and  in  other  Pariffies  and  Places  in  the  Neighbourhood 
thereof  and  thereto  adjoining,  or  in  all,  fome,  or  one  of  the  afore-mentioned  Times  and 
Places,  in  the  Prefence  of  feveral  credible  Witnefies,  falfely  and  malicioufiy  boaft,  afiert, 
and  report,  that  he  was  married  to  or  contracted  in  Marriage  with  the  aforefaid  Honourable 
Elizabeth  Chudleigh ,  whereas  in  Truth  and  FaCt  not  any  luch  Marriage  was  ever  folemnized 
or  ever  contracted  between  them  ;  and  this  was  and  is  true,  publick,  and  notorious ;  and  the 
Party  proponent  doth  alledge  and  propound  of  any  other  Time  or  Times  and  Places  as  ffiall 

.  appear  from  the  Proofs  to  be  made  in  this  Caule,  and  as  before. 

3. -  That  the  faid  Honourable  Augujtus  John  Hervey  hath  been  oftentimes,  or  at  leaft 
Once  on  the  Part  and  Behalf  of  the  laid  Flonourable  Elizabeth  Chudleigh ,  and  her  Friends 
and  Acquaintance,  afked  and  requefted,  or  defired  to  den  ft  and  abftain  from  his  aforefaid 
p;etended  falfe  and  malicious  boafting,  afferting,  and  reporting,  as  mentioned  in  the  next 
preceding  Article;  and  the  Party  proponent  doth  alledge  and  propound  as  before. 

4.  That  the  faid  Honourable  Augttjlus  John  Hervey  being  as  aforefaid  afked  and  requefted 
-to  ceafe,  defift,  and  abftain  from  his  aforefaid  pretended  falle  and  malicious  boafting,  aftert- 
ing,  and  reporting,  hath  not  in  the  leaft,  nor  cloth  in  the  leaft  at  prefent,  ceafe,  defift,  and 
abftain  therefrom,  but  continually  with  like  Malice  and  Ralhnefs  does  conftantly,  falfely, 
and  malicioufiy  boaft,  afiert,  affirm,  and  report  the  fame,  to  the  great  Danger  of  his  SouL’s 
Health,  no  fmall  Prejudice  to  the  faid  Honourable  Elizabeth  Chudleigh ,  and  pernicious  Ex¬ 
ample  of  others;  and  this  was  and  is  true,  publick,  and  notorious  ;  and  the  Party  proponent 
doth  alledge  and  propound  as  before. 

5.  That  of  all  and  fingular  the  Premifes  it  was  and  is,  by  and  on  the  Part  and  Behalf 
of  the  faid  Honourable  Elizabeth  Chudleigh ,  Spinfter,  thinking  herlelf  greatly  injured,  ag¬ 
grieved,  and  difquieted  by  reafon  of  the  aforefaid  pretended  falfe  and  malicious  boafting, 
i-iferting,  and  reporting  or  the  laid  Honourable  Augufus  John  Hervey,  rightly  and  duly 
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complained  to  you  the  Judge  aforefaid,  and  to  this  Court,  For  a  fit  and  meet  Remedy  to 
be  had  and  provided  in  this  Behalf  j  and  the  Party  proponent  doth  alledge  and  propound 
as  before. 

6.  That  the  faid  Honourable  Auguflus  John  Hervey  was  and  is  of  the  Parifii  of  Saint 
James ,  IVeflminfler,  in  the  County  of  Middlefex  and  Diocefe  of  London ,  and  therefore  and 
by  reafon  of  the  Premifes  was  and  is  fubjeCt  to  the  JurifdiCtion  of  this  Court  j  and  the 
Party  proponent  doth  alledge  and  propound  as  before. 

7.  That  all  and  fingular  the  Premifes  were  and  are  true,  publick,  and  notorious,  and 
thereof  there  was  and  is  a  publick  Voice,  Fame,  and  Report,  and  of  which  legal  Proof 
being  made,  the  Party  proponent  prays  Right  and  Juftice  to  be  effectually  done  and  ad- 
miniftered  to  him  and  his  Party  in  the  Premifes  ;  and  alfo  that  by  this  Court  it  may  be 
pronounced,  decreed,  and  declared,  that  the  faid  Honourable  Elizabeth  ChudUigh  at  and 
during  all  the  Times  in  this  Libel  mentioned  was  a  Spinfter,  and  free  from  all  Matrimonial 
Contracts  and  Efpoufals  with  him  the  faid  Honourable  Auguflus  John  Hervey  ;  and  that  he, 
notwithftanding  the  Premifes,  did,  in  the  Years,  Months,  and  Places  in  this  Libel  men¬ 
tioned,  or  in  fome  or  one  of  them,  falfely  and  malicioufly  boaft,  afiert,  and  report  that  he 
was  married  to  or  contracted  in  Marriage  with  the  faid  Honourable  Elizabeth  Chudleigh  ; 
and  that  he  may  be  enjoined  perpetual  Silence  in  the  Premifes,  and  obliged  and  compelled 
to  ceafe,  defift,  and  abftain  from  fuch  his  aforefaid  falfe  and  malicious  Boaflings,  Affertions, 
and  Reports  for  the  Future  •,  and  that  he  may  be  condemned  in  the  Cofts  made  and  to  be 
made  in  this  Caufe  on  the  Part  and  Behalf  of  the  faid  Honourable  Elizabeth  Chudleigh ,  and 
compelled  to  the  due  and  effectual  Payment  thereof  by  you  or  your  definitive  Sentence  or 
final  Decree  to  be  given  in  this  Caufe  ;  and  further  to  do  and  decree  in  the  Premifes  what 
fhall  be  lawful  in  this  Behalf,  the  Party  proponent  not  obliging  himfelf  to  prove  all  and 
fingular  the  Premifes,  or  to  the  Burthen  of  a  luperfluous  Proof,  againft  which  he  protefts; 
and  prays,  that  fo  far  as  he  fhall  prove  in  the  Premifes,  he  may  obtain  in  his  Petition  the 
Benefit  of  the  Law  being  always  preferved,  humbly  imploring  the  Aid  of  your  Office  in 
this  Behalf. 

ARTH.  COLLIER . 

PET.  CALVERT. 

WM.  IVTNNE.  ‘ 


Hervey  againft  Hervey  called  Chudleigh.  Fountain— Bijhop. 

Which  Day  Fountain ,  in  the  Name  of  and  as  the  lawful  ProCtor  of  the  Right  Honourable 
Auguflus  John  Hervey ,  and  as  fuch,  and  under  that  Denomination,  did,  by  all  Ways 
and  Means  which  may  be  moft  beneficial  and  effectual  for  his  faid  Party  in  this  Behalf, 
and  to  all  Intents  and  Purpofes  in  Law  whatfoever,  fay,  alledge,  and  in  Law  articulately 
propound  as  follows ;  to  wit: 

1.  r-pHAT  fome  Time  in  the  Year  One  thoufand  Seven  hundred  and  Forty-three,  or  One 
thoufand  Seven  hundred  and  Forty-four,  the  Right  Honourable  Auguflus  John  Hervey, 
then  the  Honourable  Auguflus  John  Hervey ,  Efquire,  and  Son  of  the  Right  Honourable  John 
late  Lord  Hervey ,  became  acquainted  with  Elizabeth  Chudleigh ,  now  Hervey ,  at  Wincbefler 
Races  •,  and  the  faid  Honourable  Auguflus  John  Hervey ,  Efquire,  having  conceived  a  Liking 
and  AffeCtion  for  the  faid  Elizabeth  Chudleigh ,  and  being  a  Batchelor,  and  a  Minor  of  the 
Age  of  Seventeen  or  Eighteen  Years,  and  free  from  any  Matrimonial  ComraCt,  did  privately 
make  his  Addreffes  of  Love  and  Courtlhip  to  the  faid  Elizabeth  Chudleigh ,  who  was  then 
alfo  a  Minor  and  a  Spinfter  of  the  Age  of  about  Eighteen  Years,  and  alfo  free  from  any 
Matrimonial  Contract  •,  and  fhe  the  faid  Elizabeth  Chudleigh ,  now  Hervey,  did  receive  and 
admit  fuch  his  Addreffes  and  Courtlhip,  and  entertain  him  as  a  Suiter  to  her  in  the  Way  of 
Marriage,  but  without  the  Privity  or  Knowledge  of  either  of  their  Relations  or  Friends,  ex¬ 
cepting  her  Aunt  the  late  Mrs.  Hanmer ,  and  they  mutually  contraCled  themfelves  to  each 
other  *,  and  the  Party  proponent  doth  alledge  and  propound  of  any  other  Time  and  Place, 
and  of  every  Thing  in  this  Article  contained  jointly  and  feverally. 

2.  That  in  the  faid  Year  One  thoufand  Seven  hundred  and  Forty-four,  the  faid  Honour¬ 
able  Auguflus  John  Hervey ,  Efquire,  was  a  Lieutenant  in  the  Navy,  and  belonged  to  his 
Majefty’s  Ship  Cornwall ,  which  in  Auguft  One  thoufand  Seven  hundred  and  Forty-four  lay 
at  Portfmouth  j  that  the  faid  Elizabeth  Chudleigh ,  in  July  One  thoufand  Seven  hundred  and 
Forty-four,  being  on  a  Vifit  at  John  Merrill's ,  Efquire,  at  Lainfton ,  in  the  Parifh  of  Spar - 
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foot,  in  the  County  of  Southampton ,  with  her  Aunt  Mrs.  Hanmer ,  and  the  faid  Auguftus 
John  Hervey ,  being  then  on  board  the  faid  Ship  The  Cornwall  at  Portfmouth ,  went  from 
thence  to  the  faid  Mr.  Merrill’s  in  order  to  fee  the  faid  Elizabeth  Cbudleigh  ;  and  the  faid 
Ship  being  under  failing  Orders  for  and  being  foon  to  depart  for  the  Weft  Indies ,  it  was 
propofed  between  the  faid  Auguftus  John  Hervey  and  Mrs.  Hanmer ,  that  they  the  faid  Au¬ 
guftus  John  Hervey  and  Elizabeth  Cbudleigh  ftiould  be  married  privately  at  the  faid  Mr. 
Merrill’s  Houfe ;  and  accordingly  they  the  faid  Auguftus  John  Hervey  and  Elizabeth  Chud - 
high  were,  on  or  about  the  Fourth  Day  of  Auguft  One  thoufand  Seven  hundred  and  Forty- 
four,  in  Mr.  Merrill’s  Houfe  in  the  Parifh  of  Sparjhot  aforefaid,  joined  together  in  Holy 
Matrimony,  about  Eleven  o’Clock  at  Night,  by  the  Reverend  Thomas  Amis ,  fince  de- 
ceafed,  a  Clergyman  in  Holy  Orders,  according  to  the  Rites  and  Ceremonies  of  the  Church 
of  England ,  in  the  Prefence  of  Mrs.  Hanmer  the  Aunt  of  her  the  faid  Elizabeth  Cbudleigh, 
and  Mr.  Mountnay ,  both  fince  deceafed  ;  and  were  then  and  there  by  him  the  faid  Thomas 
Amis  pronounced  for  and  as  lawful  Hufband  and  Wife-,  and  the  Party  Proponent  doth 
alledge  and  propound  as  before. 

3.  That  after  the  faid  Auguftus  John  Hervey  and  Elizabeth  Cbudleigh ,  now  Hervey ,  were 
fo  privately  married,  they  confummated  fuch  their  Marriage  at  the  laid  Mr.  Merrill’s 
Houfe,  by  having  the  Carnal  Knowledge  of  each  others  Bodies,  and  laying  for  fome  time 
in  one  and  the  fame  Bed  naked  and  alone,  but  without  the  Privity  or  Knowledge  of  any 
Part  of  the  Family  and  Servants  of  the  faid  Mr.  Merrill ;  and  the  Party  proponent  doth 
alledge  and  propound  as  before. 

4.  That  the  faid  Auguftus  John  Hervey ,  Efquire,  continued  at  the  faid  Mr.  Merrill’s 
about  Two  or  Three  Days,  and  then  returned  to  his  faid  Ship  Cornwall,  wherein  he  in 
November  following  failed  for  the  Weft  Indies  ;  and  that  on  account  of  certain  Circumftances 
of  his  Family  it  being  neceffary  that  the  faid  Marriage  fhould  be  kept  a  Secret  from  every 
Perfon,  except  thofe  before-mentioned,  therefore  the  faid  Elizabeth  Hervey  continued  to  °o 
by  the  Name  of  Cbudleigh  when  fhe  left  the  faid  Mr.  Merrill’s,  refiding  at  different  Places, 
and  paffing  for  a  Tingle  Perfon  *,  that  the  faid  Auguftus  John  Hervey ,  Efquire,  remained  in 
th zWeft  Indies  till  the  Month  of  Auguft  in  the  Year  One  thoufand  Seven  hundred  and  Forty- 
fix,  when  he  failed  for  England ,  and  landed  at  Dover  on  or  about  the  Sixteenth  of  Qttober 
following*,  that  the  laid  Elizabeth  Hervey  at  that  Time  refided  in  Conduit-ftreet ,  where  the 
faid  Auguftus  John  Hervey ,  Efquire,  went  to  fee  her  as  his  Wife  Several  Times,  and  fhe  re¬ 
ceived  him  and  acknowledged  him  to  be  her  Hufband,  but  they  did  not  publicldy  own 
their  Marriage,  or  cohabit  together  as  Hufband  and  Wife,  and  this  was  and  is  true ;  and  the 
Party  proponent  doth  alledge  and  propound  as  before. 

5.  That  the  faid  Auguftus  John  Hervey ,  Efquire,  on  the  Twenty-eighth  Day  of  the 
Month  of  November  in  the  faid  Year  One  thoufand  Seven  hundred  and  Forty  fix,  went  to 
Sea  again,  and  returned  to  England  in  the  January  following  ;  that  the  faid  Elizabeth  Her¬ 
vey  otherwife  Cbudleigh  at  that  Time  continued  in  Conduit-ftreet  but  fome  Differences  arifino* 
between  them  on  account  of  the  Conduft  of  the  faid  Elizabeth  Hervey ,  they  continued  to 
live  feparate  from  each  other  for  the  Future  ;  and  the  faid  Honourable  Auguftus  John  Hervey 
thereupon  forebore  vifiting  the  faid  Elizabeth  Hervey ,  and  fome  time  in  the  Month  of  May 
One  thoufand  Seven  hundred  and  Forty-leven  failed  for  the  Mediterranean  Sea  in  the  Ship 
called  The  Princejfa ,  and  continued  abroad  till  the  Month  of  December  in  the  following  Year; 
that  from  the  Time  they  fo  continued  to  live  feparate  as  aforefaid  to  this  Time  the  faid  Au¬ 
guftus  John  Hervey  has  never  vifited  the  faid  Elizabeth  Hervey ,  and  this  was  and  is  true  • 
and  the  Party  proponent  doth  alledge  and  propound  as  before. 

6.  That  all  and  fingular  the  Premifes  were  and  are  true,  publick,  and  notorious,  and 
therefore  there  was  and  is  a  publick  Voice,  Fame,  and  Report,  of  which  legal  Proof  being 
made,  the  Party  proponent  prays  Right  and  Juftice  to  be  adminiflered  to  him  and  his 
Party  in  the  Premifes,  and  that  it  may  be  pronounced,  that  the  faid  Right  Honourable 
Auguftus  John  Hervey  and  Elizabeth  Cbudleigh  were  and  are  lawful  Man  and  Wife. 

GEO.  HARRIS . 
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Confifiory  of  London ,  FOURTH  SESSION  of  Michaelmas  Term,  6th  December  1 76$, 

Ckudleigh  againft  Hervey.  Bijhop — Fountain . 

On  which  Day  Bijhop ,  in  the  Name  of  and  as  lawful  Prodtor  of  the  Honourable  Elizabeth 

Ckudleigh ,  Spinfter,  and  as  fuch,  and  under  that  Denomination,  did,  by  all  Ways  and 

Means  which  may  be  moft  beneficial  and  effectual  in  this  Behalf,  and  to  all  Intents  and 

Purpofes  in  Law  whatfoever,  fay,  alledge,  and  articulately  propound  as  follows;  to  wit: 

0 

1.  rip  PI  AT  as  well  before  as  ever  fince  the  pretended  Time  of  the  pretended  Marriage 
pleaded  and  propounded  by  the  Right  Honourable  Augufius  John  Hervey ,  the  other 
Party  in  this  Suit,  to  have  been  on  or  about  the  Fourth  of  Augufi  One  thoufand  Seven  hun¬ 
dred  and  Forty-four,  the  faid  Honourable  Elizabeth  Ckudleigh  has  always  pafted  as  a  fingle 
Woman,  and  has  always  gone,  been  known,  and  been  addrefied  by  the  Name  of  Elizabeth 
Ckudleigh ,  and  by  no  other,  and  hath  always  vifited  and  received  Vifits  as  a  fingle  Woman, 
and  hath  always  lived  feparate  and  apart  from  the  faid  Right  Plonourable  Augufius  John  Her¬ 
vey ,  without  any  Interpofition,  Let,  or  Hindrance  of  the  faid  Right  Honourable  Augufius 
John  Hervey ,  and  hath  not  at  any  Time  lived  or  cohabited  with  him,  or  he  with  her  ;  and 
this  was  and  is  true  ;  and  fo  much  the  faid  Right  Honourable  Augufius  John  Hervey  well 
knows  and  believes  in  his  Confcience  to  be  true  ;  and  the  Party  proponent  doth  alledge  and 
propound  every  Thing  in  this  Article  contained  jointly  and  leverally. 

2.  That  in  the  Year  of  our  Lord  One  thoufand  Seven  hundred  and  Forty-three  the  faid 
Elizabeth  Chudleigh  was  admitted  a  Maid  of  Honour  to  her  Royal  Plighnefs  the  Princefs  of 
Wales  \  and  on  the  Death  of  his  Royal  Highnefs  the  Prince  of  Walts ,  on  or  about  the 
Seventeenth  April  One  thoufand  Seven  hundred  and  Fifty-one,  re-admitted  and  continued 
Maid  of  Honour  to  her  Royal  Highnefs  the  Princefs  Dowager  of  Wales ,  without  any  Let 
or  Hindrance  of  the  faid  Right  Honourable  Augufius  John  Hervey ,  and  hath  during  the 
Whole  of  the  faid  Time  continued  and  now  continues  a  Maid  of  Honour  to  her  Royal  High¬ 
nefs  the  Princefs  Dowager  of  Wales ,  without  any  Let  or  Hindrance  of  the  faid  Right  Ho¬ 
nourable  Augufius  John  Hervey  ;  and  this  was  and  is  true ;  and  fo  much  the  faid  Right 
Honourable  Augufius  John  Hervey  knows  and  believes  in  his  Confcience  to  be  true ;  and  the 
Party  proponent  doth  alledge  and  propound  as  before. 

3.  That  in  fupply  of  Proof  of  the  Premifes  mentioned  in  the  next  preceding  Article, 
the  Party  proponent  doth  exhibit  and  hereunto  annex  Two  Certificates,  and  Copies  of  the 
Entries  from  the  Treafurer’s  Office  of  the  Princefs  Dowager  of  Wales ,  marked  with  the 
Letters  A  and  B,  of  the  Ad  million  of  the  faid  Elizabeth  Chudleigh  as  Maid  of  Plonour,  and 
of  her  Continuance  now  in  fuch  Port,  and  prays  that  the  fame  may  be  here  read,  and  taken 
as  if  herein  inferted  ;  and  doth  alledge  that  the  fame  contain  true  Copies  of  the  Entries  of 
the  faid  Elizabeth  Chudleigh  as  Maid  of  Honour,  and  was  and  is  figned  by  Mr.  William 
Watts ,  Deputy  Treafurer  to  her  Royal  Highnefs  the  Princefs  Dowager  of  Wales  ;  and  that 
Elizabeth  Chudleigh  therein  named,  and  Elizabeth  Chudleigh  Party  in  this  Suit,  was  and  is  one 
and  the  fame  Perfon  and  not  divers ;  and  the  Party  proponent  doth  alledge  and  propound 
as  before. 

4.  That  in  the  Year  One  thoufand  Seven  hundred  and  Fifty- three  the  faid  Elizabeth  Chud- 
leigh ,  in  her  own  Name  as  a  Spinfter,  and  without  any  Interpofition,  Let,  or  Hindrance  of 
the  faid  Right  Honourable  Augufius  John  Hervey ,  or  his  being  a  Party  thereto  or  any  ways 
concerned  therein,  took  a  Leafe  of  the  Right  Honourable  Lord  Berkeley  of  Stratton  of  cer¬ 
tain  Land  in  Hillfireet ,  in  the  Parifh  of  George ,  Hanover  Square ,  in  the  County  of  Middlefiex , 
whereon  the  faid  Elizabeth  Chudleigh  caufed  to  be  built  a  Houfe,  wherein  fhe  continued  to 
live  for  the  Space  of  Five  Years  and  upwards,  and  afterwards  fold  the  fame  to  Hugo  Meynelly 
Efquire,  and  received  the  Money  proceeding  from  the  Sale  thereof  to  her  own  Ule ;  and 
this  was  and  is  true  ;  and  the  Party  proponent  doth  alledge  and  propound  as  before. 

5.  That  in  fupply  of  Proof  of  the  Premifes  mentioned  in  the  next  preceding  Article,  the 
Party  proponent  doth  exhibit  and  hereunto  annex  the  original  Leale  of  the  Land  afore¬ 
mentioned,  dated  the  Fourteenth  of  April  Ore  thoufand  Seven  hundred  and  Fifty-three,  ex¬ 
ecuted  by  the  faid  Lord  Berkeley  and  John  Philips ,  who  was  interefted  therein,  and  thereby 
leafed  to  the  faid  Elizabeth  Chudleigh ,  Spinfter,  her  Executors,  Adminiftrators,  and  Alfigns,  for 
theTerm  of  Eighty-feven  Years,  and  marked  with  theLetter  C,  and  prays  that  the  fame  may 
be  here  read,  and  taken  as  if  herein  inferted  ;  and  doth  alledge  that  every  Thing  was  fo  had  and 
done  as  is  therein  contained,  and  that  Elizabeth  Chudleigh,  Spinfter,  therein  mentioned,  and 
Elizabeth  Chudleigh ,  Spinfter,  Party  in  this  Caufe,  was  and  is  one  and  the  fame  Perfon  and 
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fcot  divers  i  and  this  was  and  is  true*,  and  the  Party  proponent  doth  alledge  and  propound 
as  before. 

6.  That  on  the  Third  Day  of  February ,  in  the  Year  of  our  Lord  One  thoufand  Seven 
hundred  and  Fifty-feven,  the  faid  Elizabeth  Chudleigh ,  Spinfter,  was  admitted  a  Copy- 
holder  and  Tenant  to  the  Dean  and  Chapter  of  Wefiminjler  for  the  Houfe  and  Land,  or 
fome  Part  thereof,  wherein  (he  now  lives,  at  Knightjbridge ,  in  the  County  of  Middlefex ,  in 
her  own  then  and  now  Maiden  Name  of  Elizabeth  Chudleigh ,  and  without  any  Interpofition, 
Let,  or  Hindrance  of  the  faid  Right  Honourable  Augujlus  John  Hervey ,  or  without  his 
being  a  Party  thereto  or  any  ways  concerned  therein  ;  and  this  was  and  is  true  ;  and  the 
Party  proponent  doth  ailedge  and  propound  as  before. 

7.  That  in  Supply  of  Proof  of  the  Premifes  mentioned  in  the  next  preceding  Article, 
the  Party  proponent  doth  exhibit  and  hereunto  annex,  and  prays  may  be  here  read  and 
taken  as  if  herein  inferted,  a  Copy  of  the  Court  Roll  of  the  faid  Elizabeth  Chudleigh ’s  being 
admitted  Tenant  to  the  Premifes  mentioned  in  the  next  preceding  Article,  and  marked  with 
the  Letter  D ;  and  that  Elizabeth  Chudleigh  therein  mentioned,  and  Elizabeth  Chudleigh 
Party  in  this  Caufe,  was  and  is  one  and  the  fame  Perfon  and  not  divers ;  and  the  Party  pro¬ 
ponent  doth  alledge  and  propound  as  before. 

8.  That  in  the  Year  of  our  Lord  One  thoufand  Seven  hundred  and  Sixty-two  the  faid 
Elizabeth  Chudleigh ,  Spinfter,  tranfafted  Bufinefs  with  John  Butcher  in  her  own  Maiden 
Name  of  Chudleigh ,  and  took  a  Leafe  from  the  faid  Mr.  Butcher  of  certain  Lands  fituate  in 
the  Parifh  of  Kenfington>  in  the  County  of  Middlefex ,  and  this  without  any  Interpofition, 
Let,  or  Hindrance  of  the  faid  Right  Honourable  Augujlus  John  Hervey ,  or  his  being  a  Party 
thereto  or  any  ways  concerned  therein  \  and  in  fuch  Leafe  the  faid  Elizabeth  Chudleigh  was 
defcribed  by  the  Name  of  Elizabeth  Chudleigh  j  and  this  was  and  is  true  ;  and  the  Party 
proponent  doth  alledge  and  propound  as  before. 

9.  That  in  fupply  of  Proof  of  the  Premifes  mentioned  in  the  next  preceding  Article,  the 
Party  proponent  doth  exhibit  and  hereunto  annex,  and  prays  may  be  here  read  and  taken 
as  if  therein  inferted,  the  faid  Leafe  mentioned  in  the  preceding  Article,  and  marked  with, 
the  Letter  E  *,  and  doth  alledge  that  every  Thing  was  fo  had  and  done  as  therein  is  con¬ 
tained  ;  and  that  Elizabeth  Chudleigh  therein  named,  and  Elizabeth  Chudleigh ,  Spinfter,  Party 
in  this  Caufe,  was  and  is  one  and  the  fame  Perfon  and  not  divers ;  and  thirwas  and  is  true; 
and  the  Party  proponent  doth  alledge  and  propound  as  before. 

10.  That  Mrs.  Ann  Hanmer ,  the  Aunt  of  the  faid  Elizabeth  Chudleigh ,  Spinfter,  the  Party 
proponent,  and  who,  in  the  Second  Article  of  the  pretended  Allegation  admitted  on  the 
Part  of  the  faid  Right  Honourable  Augujlus  John  Hervey ,  is  pretended  to  have  been  prefent 
at  the  pretended  Marriage  pleaded  by  the  faid  Augujlus  John  Hervey ,  did,  in  the  Year  One 
thoufand  Seven  hundred  and  Sixty-two,  write  a  Letter  with  her  own  Hand  to  the  f did  Eliza¬ 
beth  Chudleigh ,  Spinfter,  wherein  fhe  addrefies  her  as  a  fingle  Woman,  therein  calling  her 
Dear  Mrs.  Chudleigh  :  And  alfo  in  or  about  the  Year  following  did  make  her  Laft  Will  and 
Teftament,  and  Codicil,  the  Codicil  not  dated,  but  the  Will  bearing  Date  the  Eleventh. 
Day  of  June  One  thoufand  Seven  hundred  and  Sixty-three,  and  both  Will  and  Codicil,  as 
well  as  the  Letter  aforefaid,  are  of  the  Hand-writing  of  the  faid  Mrs.  Ann  Hanmer ,  and 
fo  known  to  be  by  Perfons  who  have  feen  her  write  and  fubfcribe  her  Name  to  Writings, 
and  are  well  acquainted  with  her  Manner  and  Character  of  Hand-writing ;  and  in  which 
Will  and  Codicil,  proved  in  the  Prerogative  Court  of  Canterbury ,  and  now  remaining  in  the 
Regiftry  thereof,  the  faid  Mrs.  Hanmer  hath  by  the  Will  given  a  Silver  Sugar  Urn  and 
Spoon,  and  by  her  Codicil  hath  given  and  bequeathed  a  Legacy  of  One  hundred  Pounds  to 
the  laid  Elizabeth  Chudleigh ,  by  the  Name  and  Defcription  of  the  Honourable  Mrs.  Eliza¬ 
beth  Chudleigh  ;  and  this  was  and  is  true  ;  and  the  Party  proponent  doth  alledge  and  pro¬ 
pound  as  before. 

11.  That  in  Supply  of  Proof  of  the  Premifes  mentioned  in  the  next  preceding  Article,  the 
Party  propounding  doth  exhibit  and  hereunto  annex,  and  prays  may  be  here  read  and  taken 
as  if  herein  inferted,  the  faid  Letter  marked  with  the  Letter  F,  beginning  thus;  “  Sunnjng- 
“  Hilly  Augujl  the  14th — 62.  Dear  Mrs.  Chudleigh  f  and  ending,  ct  I  am,  dear  Madam, 
“  your  fincere  Wellwifher  and  humble  Servant,  A.  Hanmer  ”  And  alfo  doth  exhibit  a 
Copy  of  the  faid  Will  and  Codicil  of  the  faid  Mrs.  Hanmer ,  marked  with  Letter  G ;  and 
doth  alledge  that  Mrs.  Hanmer ,  the  Aunt  of  the  Party  proponent,  who  wrote  the  faid  Let¬ 
ter  to  the  faid  Mrs.  Chudleigh ,  and  who  made  the  faid  Will  and  Codicil,  and  Mrs.  Hanmery 
whom  the  faid  Right  Honourable  Augujlus  John  Hervey  pretends  to  have  been  a  Witnefs  to 
his  pretended  Marriage,  was  and  is  one  and  the  fame  Perfon  and  not  divers  •,  and  that  Mrs. 
Chudleigh  mentioned  in  the  faid  Letter,  and  the  Honourable  Mrs.  Elizabeth  Chudleigh  men¬ 
tioned  in  the  faid  Laft  Will  and  Codicil,  and  Elizabeth  Chudleigh ,  Spinfter,  Party  in  this  Caufe, 
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was  and  is  the  fame  Perfon  and  not  divers;  and  this  was  and  is  true;  and  the  Party  propo¬ 
nent  doth  alledge  and  propound  as  before. 

12.  That  Mr.  Merrill ,  at  whole  Houfe  the  faid  Right  Honourable  Align  ft  us  John  Hervey 
hath  pleaded  the  faid  pretended  Marriage  to  have  been  folemnized,  wrote  Two  Letters  with 
his  own  Hand,  and  fent  them  by  the  Poll  to  the  faid  Elizabeth  Chudleigh ,  Party  in  this  Caufe, 
wherein  he  addrefies  her  as  a  fingle  Woman,  the  faid  Letters  being  dated  Nov.  i  ft,  i  765,  and. 
Nov.  3d,  1765,  written  in  One  Sheet  of  Paper,  and  fuperfcribed  or  dire&ed  thus ;  “  To  the 
<i  Honourable  Mrs.  Elizabeth  Chudleigh  at  Chalmington ,  near  Dorchefer ,  Dorjei  ;”  and  in 
the  Letter  of  the  3d  of  Nov.  1765  are  thefe  Words,  to  wit,  “  I  have  added  your  Chriflian 
“  Name  to  your  Surname  in  the  Direction  of  this,  left  the  Word  Honourable  fhould  not 
44  be  fufficient  to  prevent  a  Blunder,  and  the  Letter  fhould  be  given  to  Mrs.  Chudleigh.  I 
“  have  met  with  fo  many  and  fuch  grofs  Blunders,  that  I  think  i  can  never  enough  guard 
“  againft  them.”  And  the  Party  proponent  doth  alledge,  that  by  thefe  Words,  “  fhould 
“  be  given  to  Mrs.  Chudleigh was  meant  Mrs.  Chudleigh  at  Chalmington ,  Aunt  to  the  faid 
Elizabeth  Chudleigh ,  the  Party  proponent,  at  whofe  Houfe  fhe  then  was  ;  and  this  was  and 
is  true;  and  the  Party  proponent  doth  alledge  and  propound  as  before. 

13.  That  in  Supply  of  Proof  of  the  Premifes  in  the  next  preceding  Article  mentioned, 
the  Party  proponent  doth  exhibit  and  hereunto  annex,  and  prays  may  be  htre  read  and 
taken  as  if  herein  inferred,  the  faid  Two  Letters  mentioned  in  the  next  preceding  Article, 
the  Firft  marked  with  the  Letter  H,  beginning  thus,  “  Lainfone ,  November  the  ift,  1765. 
“  Dear  Madam,  Tho’  I  have  nothing  particular  to  write  to  you  upon,”  and  ending  thus, 
44  Tho’  had  I  mentioned  it  to  them,  Mrs.  Kelly’s  and  Mrs.  Elfob's  would  not  have  been 
41  wanting.  Iam,  dear  Madam,  your  moft  obedient  humble  Servant,  John  Merrill”  and 
the  other  Letter,  marked  with  the  Letter  I,  beginning  thus,  “  November  3d,  1765.  Dear 
44  Madam,  The  above  as  you  lee  was  intended  to  go  by  the  laft  Poft,”  and  ending  thus, 
“  that  1  think  I  can  never  enough  guard  againft  them.  I  am,  dear  Madam,  you  moft 
“  obedient  humble  Servant,  John  Merrill .”  And  the  Party  proponent  doth  alledge  and 
propound  that  the  whole  Body,  Subfcriptions,  and  Superfcription  of  the  faid  Letters  were 
and  are  of  the  proper  Hand-writing  and  Subfcription  of  the  faid  John  Merrill ,  and  fo 
known  and  believed  to  be  by  Perfons  who  are  well  acquainted  with  his  Manner  and  Character 
of  Hand-writing  and  Subfcription;  and  that  by  the  Words,  44  I  have  added  your  Chriftian 
“  Name  to  your  Surname  in  the  Diredtion  of  this,”  was  meant  and  intended  the  Chriftian 
and  Surname  of  Elizabeth  Chudleigh,  the  Party  in  this  Suit  *,  and  that  the  Honourable  Mrs. 
Elizabeth  Chudleigh  mentioned  in  the  faid  Superfcription,  and  the  Honourable  Elizabeth 
Chudleigh ,  Party  in  this  Suit,  was  and  is  one  and  the  fame  Perfon  and  not  divers  ;  and  this 
was  and  is  true ;  and  the  Party  proponent  doth  alledge  and  propound  as  before. 

14.  That  the  faid  Mr.  Merrill  hath  alfo  in  and  by  his  Laft  Will  and  Teftament,  bearing 
Date  the  Firft  Day  of  January  One  thoufand  Seven  hundred  and  Sixty-feven,  proved  in 
the  Prerogative  Court  of  Canterbury ,  and  now  remaining  in  the  Regiflry  thereof,  given  and 
bequeathed  a  Legacy  or  Legacies  to  the  faid  Elizabeth  Chudleigh ,  Spinfter,  Party  in  this 
Suit,  by  her  then  and  now  Maiden  Name  of  Elizabeth  Chudleigh  ;  and  this  was  and  is  true; 
and  the  Party  proponent  doth  alledge  and  propound  as  before. 

15.  That  in  Supply  of  the  Premifes  mentioned  in  the  next  preceding  Article,  the  Party 
proponent  doth  exhibit  and  hereunto  annex,  and  prays  may  be  here  read  and  taken  as  if 
herein  inferted,  a  Copy  of  a  Claule  of  the  Will  of  the  faid  Mr.  Merrill ,  marked  with  the 
Letter  K  ;  and  doth  alledge  that  Mr.  Merrill ,  at  whofe  Houfe  the  pretended  Marriage 
pleaded  by  the  faid  Right  Honourable  Augufus  John  Hervey  is  faid  to  have  been  folemnized, 
and  Mr.  Merrill  who  made  the  faid  Will,  was  and  is  one  and  the  fame  Perfon  and  not  di¬ 
vers  ;  and  that  the  Honourable  Elizabeth  Chudleigh  mentioned  in  the  laid  Will,  and  the 
Honourable  Elizabeth  Chudleigh ,  Spinfter,  Party  in  this  Suit,  was  and  is  alfo  one  and  the 
fame  Perfon  and  not  divers;  and  this  was  and  is  true;  and  the  Party  proponent  doth 
alledge  and  propound  as  before. 

16.  That  in  the  Year  of  our  Lord  One  thoufand  Seven  hundred  and  Sixty-fix,  the  faid 
Elizabeth  Chudleigh  borrowed  of  Mr.  John  Drummond  a  Banker  at  divers  Times,  on  Mortgage 
and  Bond  Security,  in  her  own  Name,  and  without  any  Interpofition,  Let,  or  Hindrance  of 
the  faid  Right  Honourable  Augufus  John  Hervey ,  or  his  being  a  Party  thereto,  or  his  being 
any  ways  concerned  therein,  the  Sum  of  Five  thoufand  One  hundred  and  Sixty  Pounds,  and 
gave  the  faid  Mr.  Drummond  a  Bond  for  One  thoufand  Pounds,  Part  thereof,  in  her  then 
and  now  Maiden  Name  of  Elizabeth  Chudleigh,  and  alfo  mortgaged  certain  Premifes  fituate 
in  the  Manor  of  Knightjbridge ,  in  the  County  of  Middlefex ,  in  her  faid  then  and  now  Maiden 
Name  of  Elizabeth  Chudleigh ,  unto  the  faid  Mr.  Drummond ,  for  the  Repayment  of  the  Sum 
of  Four  thoufand  One  hundred  and  Sixty  Pounds  to  the  faid  Mr.  Drummond ,  as  will  appear 
by  the  Original  Bond  and  Mortgage  Deed  now  in  the  Cuftody  or  Power  of  the  faid  Mr. 
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EDrummcnd,  to  which  fhe  refers ;  and  the  Party  proponent  doth  alledge  that  Elizabeth  Chud¬ 
leigh  mentioned  in  the  faid  Bond  and  Mortgage  Deed,  and  Elizabeth  Chudleigh ,  Spinftei:, 
Party  in  this  Suit,  was  and  is  one  and  the  fame  Perfon,  and  not  divers ;  and  this  was  and 
is  true;  and  the  Party  proponent  doth  allege  and  propound  as  before. 

i  7.  That  in  Supply  of  Proof  of  the  Premifes  mentioned  in  the  next  preceding  Article,  the 
Party  proponent  doth  exhibit  and  hereunto  annex,  and  prays  may  be  here  read  and  taken  as 
if  herein  .inferred,  the  Counterpart  of  the  faid  Mortgage  Deed,  dated  the  Eighteenth  of 
..April  One  thoufand  Seven  hundred  and  S  ixty-fix,  marked  with  the  Letter  L;  and  doth 
alledge  and  propound  that  the  fame  was  and  is  the  Counterpart  of  the  faid  Mortgage  Deed 
remaining  in  the  Cuftody  or  Power  of  the  faid  Mr.  Drummond ,  as  mentioned  in  the  next 
preceding  Article  ;  and  that  Elizabeth  Chudleigh  mentioned  in  the  faid  Bond  and  Mortgage 
:Deed,  and  Elizabeth  Chudleigh,  Spinfter,  Party  in  this  Suit,  was  and  is  the  fame  Perfon, 
and  not  divers;  and  this  was  and  is  true;  and  the  Party  proponent  doth  alledge  and  pro¬ 
pound  as  before. 

18.  That  in  the  Month  of  February  in  the  Year  of  our  Lord  One  thoufand  Seven  hundred 
and  Sixty-five,  and  in  the  Month  of  June  One  thoufand  Seven  hundred  and  Sixty-eight,  the 
faid  Elizabeth  Chudleigh ,  Spinfter,  borrowed  of  Mr.  William  Field  of  the  Inner  Temple ,  At¬ 
torney  at  Law,  feveral  Sums  of  Money,  to  the  Amount  of  the  Sum  of  One  thoufand  Nine 
hundred  Pounds  or  thereabouts,  for  which  (he  gave  to  the  faid  Mr.  Field ,  as  Security,  Two 
Bonds  in  her  own  Name  of  Elizabeth  Chudleigh ,  without  the  Interpofition,  Let,  or  Hin¬ 
drance  of  the  faid  Augujlus  John  Hervey ,  or  without  his  being  Party  thereto,  or  any  ways 
concerned  therein  ;  and  this  was  and  is  true  ;  and  the  Party  proponent  doth  alledge  and 
propound  as  before. 

19.  That  on  or  about  the  Twenty- fifth  of  February  One  thoufand  Seven  hundred  and 
.Fifty-fix  Adminiftration  of  the  Goods,  Chattels,  and  Credits  of  Harriet  Chudleigh ,  late  of 
Windfcr  C a. file,  in  the  County  of  Berks,  Widow,  deceafed,  the  Mother  of  the  laid  Eliza¬ 
beth  Chudleigh,  Party  in  this  Suit,  was  granted  to  the  faid  William  Field,  as  -the  Attorney 
and  for  the  Ule  and  Benefit  of  Elizabeth  Chudleigh,  deferibed  in  the  faid  Adminiftration, 
and  in  the  Records  of  the  Prerogative  Court  of  Canterbury ,  by  the  Name  and  Defcription 
of  Elizabeth  Chudleigh,  Spinfter,  the  natural  and  lawful  Daughter,  and  only  Child  of  the  faid 
Harriot  Chudleigh  deceafed,  without  the  Interpofition,  Let,  or  Hindrance  of  the  faid  Right 
Honourable  Augujlus  John  Hervey ,  or  without  his  being  Patty  thereto,  or  any  ways  concerned 
therein;  and  this  was  and  is  true;  and  the  Party  proponent  doth  alledge  and  .propound 
as  before. 

20.  That  in  Supply  of  Proof  of  the  Premifes  in  the  next  preceding  Article  mentioned, 
the  Parry  proponent  doth  exhibit  and  hereunto  annex,  and  prays  may  be  here  read  and 
taken  as  if  herein  inferted,  a  Copy  of  the  Adminiftration  Adb  entered  on  Record  in  the 
laid  Prerogative  Court  o  1  Canterbury,  and  figned  by  the  Deputy  Regiftrars  of  the  faid  Court, 
or  One  of  them,  marked  with  the  Letter  M  ;  and  doth  aliedge  that  Elizabeth  Chudleigh , 
Spinfter,  therein  mentioned,  and  Elizabeth  Chudleigh ,  Spinfter,  Party  in  this  Caufe,  was 
.and  is  one  and  the  fame  Perfon;  and  this  was  and  is  true.;  and  the  Party  proponent  doth 
alledge  and  propound  as  before. 

2,1.  That  the  faid  Mr.  William  Field,  as  the  Attorney  of  the  faid  Elizabeth  Chudleigh, 
and  by  virtue  of  a  Letter  of  Attorney  from  her  for  that  Purpofe,  given  in  her  Name  of 
Elizabeth  Chudleigh  to  him,  ufed  to  receive  her  Salary  as  Maid  of  Honour,  without  any 
Interpofition,  Let,  or  Hindrance  of  the  faid  Right  Honourable  Augujlus  John  Hervey  ;  and 
this  was  and  is  true;  and  the  Party  proponent  doth  alledge  and  propound  as  before. 

22.  That  on  or  about  the  Fifth  Day  of  May  One  thoufand  Seven  hundred  and  Sixty-fix, 
the  faid  Elizabeth  Chudleigh,  Party  in  this  Suit,  prefented  in  her  own  Name  of  Elizabeth 
Chudleigh,  by  virtue  of  a  Prefentation  figned  by  her  for  that  Purpofe,  the  Reverend  Mr. 
John  Julian  junior,  to  the  Living  of  Hartford,  in  the  County  of  Devon,  who  was  in  virtue 
of  the  faid  Prefentation  duly  inftituted  and  indufted  to  the  laid  Living,  without  any  Inter¬ 
pofition,  Let,  or  Hindrance  of  the  faid  Right  Honourable  Augujlus  John  Hervey ,  or  his 
being  a  Party  thereto,  or  any  ways  concerned  therein  ;  and  that  this  was  and  is  true  ;  and 
the  Party  proponent  doth  alledge  and  propound  as  before. 

23.  That  in  Supply  of  the  Proof  of  the  Premifes  mentioned  in  the  faid  next  preceding 

Article,  the  Party  proponent  doth  exhibit  and  hereunto  annex,  and  prays  may  be  here 
read  and  taken  as  if  herein  inferted,  an  authentic  Copy  of  the  laid  Prefentation  marked  with 
the  Letter  N,  figned  by  and  alio  a  Certificate  of  the  Inftitution  of  the 

faid  Reverend  John  Julian  to  the  faid  Reftory  of  Hartford ,  figned  by  Richard  Burn,  Notary 
Publick,  Secretary  to  the  Lord  Bilhop  of  Exeter,  and  marked  with  the  Letter  O  ;  and  doth 
aliedge  that  Elizabeth  Chudleigh  mentioned  in  the  faid  Prefentation  and  Certificate,  and 

Elizabeth 


[  19  ] 

Elizabeth  Chudleigh,  Party  in  this  Caufe,  was  and  is  one  and  the  fame  Perfon,  and  not  di¬ 
vers  *,  and  this  was  and  is  true*,  and  the  Party  proponent  doth  alledge  and  propound  as 
before. 

24.  That  the  faid  Elizabeth  Chudleigh ,  for  many  Years  fubfequent  to  the  pretended 
Time  of  the  pretended  Marriage  aforefaid,  kept  a  current  Account  of  Cadi  with  the  Bank 
of  England  in  her  Name  of  Elizabeth  Chudleigh ,  and  as  a  fingle  Woman  ;  and  alfo  in  all 
common  as  well  as  other  Occurrences  of  Buyings  and  Sellings,  and  other  Money  Matters, 
whenever  Occafion  happened,  the  faid  Elizabeth  Chudleigh,  Spinfter,  Party  in  this  Suit,  hath, 
as  well  before  as  ever  fince  the  pretended  Time  of  the  pretended  Marriage  pleaded  by  the  faid 
Right  YlonourLo\<e,.Augufius  John  Hervey ,  conftantly  in  her  own  Name  of  Elizabeth  Chudleigh , 
Spinfter,  tranfa&ed  luch  Bufinefs,  by  paying  and  receiving  Money,  giving  and  taking 
Receipts  for  the  fame,  hiring  and  difcharging  Servants,  and  on  all  other  Occafions,  with¬ 
out  the  Interpofition,  Let,  or  Hindrance  of  the  faid  Right  Honourable  Augujlus  John 
Hervey ,  or  his  being  any  ways  concerned  therein.;  and  this  was  and  is  true  ;  and  the  Party 
.proponent  doth  alledge  and  propound  as  before. 

25.  That  all  and  lingular  the  Premiles  were  and  are-true,  and  fo  forth. 

JR  T H.  COLLIER . 

PET.  CALVERT. 
tV M.  WYNNE. 


Chudleigh  agouti..  Hervey.— Sentence  read  and  promulged  the  10th  of  February  1709. 

IN  the  Name  of  God,  Amen;  We  John  Eettejworth,  Do&or  of -Laws,  Vicar  General 
of  the  Right  Reverend  Father  in  God  Richard  by  Divine  Permilfton  Lord  Biliop  of 
London,  and  Official  Principal  of  theUonfiftorial  and  Epifcopal  Court  of  London ,  having 
feen,  heard,  and  underftood,  and  fully  and  maturely  difeu fled  the  Merits  and  Circumftances 
of  a  certain  Caufe  of  Jadlitation  of  Marriage  which  was  lately  controverted,  and  as  yec 
remains  undetermined  before  us  in  Judgment,  between  the  Honourable  Elizabeth  Chudleigh 
of  the  Pariffi  of  Saint  Margaret ,  Wejlminjler ,  in  the  County  of  Middle  fen ,  Spinfter,  the 
Party,  Agent,  and  Complainant,  of  the  One  Part,  and  the  Right  Honourable  Augujlus 
John  Hervey  of  the  Pariffi  of  Saint  James,  Wejlminjler,  in  the  County  of  Middlefex  and 
Diocefe  of  London ,  Batchelor,  falfely  calling  himfelf  the  Hufband  of  the  faid  Honourable 
Elizabeth  Chudleigh,  .the  Party  accufed  and  complained  of,  on  the  Other  Part ;  and  We 
rightly  and  duly  proceeding  therein,  and  the  Parties  aforefaid  lawfully  appearing  before  Us 
by  their  Prodlors  refpedlively,  and  the  Prodtor  of  the  faid  Honourable  Elizabeth  Chudleigh 
praying  Sentence  to  be  given  and  Juftice  to  be  done  to  his  Party,  and  the  Prodtor  of  the 
laid  Right  Honourable  Augujlus  John  Hervey  alfo  earneftly  praying  Sentence  and  Juftice  to 
be  done  to  his  faid  Party,  and  We  having  carefully  looked  into  and  duly  confidered  of  the 
whole  Proceedings  had  and  done  before  Us  in  the  faid  Caufe,  and  obferved  by  Law  what 
oughrto  be  obferved  in  this  Behalf,  have  thought  fit  and  do  thus  think  fit  to  proceed  to 
the  giving  and  promulging  our  definitive  Sentence  or  final  Decree  in  this  fame  Caufe  in 
M  anner  and  Form  following  (to  wit)  : 

.FORASMUCH  as  by  the  Adis  enadted,  alledged,  exhibited,  propounded,  proved,  and 
confefied  in  this  Caufe  We  have  found  and  clearly  difeovered,  that  the  Prodtor  of  the  faid 
Honourable  Elizabeth  Chudleigh  hath  fully  and  fufficiently  founded  and  proved  his  Intention 
deduced  in  a  certain  Libel  and  Allegation  and  other  Pleadings  and  Exhibits  given  in, 
exhibited,  and  admitted  on  her  Behalf  in  this  fame  Caufe,  and  now  remaining  in  the 
Regiftry  of  this  Court  (which  Libel  and  Allegation  and  other  Pleadings  and  Exhibits  We 
take  and  will  have  taken  as  if  herein  repeated  and  inferted  for  Us  to  pronounce  as  herein 
after  We  fhall  pronounce);  and  that  nothing,  at  lead  effectual  in  Law,  hath  on  the  Part 
and  Behalf  of  the  faid  Right  Honourable  Augujlus  John  Hervey  been  excepted,  deduced, 
exhibited,  propounded,  proved,  or  confefied  in  this  fame  Caufe,  which  may  or  ought  in 
any  wife  to  defeat,  prejudice,  or  weaken  the  Intention  of  the  laid  Honourable  Elizabeth 
Chudleigh  deduced  as  aforefaid ;  and  particularly  that  the  faid  Right  Honourable  Augujlus 
John  Hervey  hath  totally  failed  in  the  Proof  of  his  Allegation  given  in  and  admitted  in  this 
Caufe,  whereby  he  pleaded  and  propounded  a  pretended  Marriage  to  have  been  folemnized 
between  him  and  the  faid  Honourable  Elizabeth  Chudleigh,  Spinfter:  And  therefore  We 
John  Betiejworth ,  Dodtor  of  Laws,  the  Judge  aforefaid,  firft  calling  upon  God  and  letting 
him  alone  before  our  Eyes,  and  having  heard  Counfei  in  this  Caufe,  Do  pronounce, 'decree, 
and  declare,  That  the  faid  Honourable  Elizabeth  Chudleigh  at  and  during  all  the  Time 
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mentioned  in  the  faid  Libel  given  in  and  admitted  in  this  Caufe,  and  now  remaining  in 
the  Regdftry  of  tins  Court,  was  and  now  is  a  Spinfter,  and  free  from  all  Matrimonial 
Contracts  or  E'fpoufals  (as  far  as  to  us  as  yet  appears)  more  efpecially  with  the  faid  Right 
Honourable  Augufius  John  Hervey  ;  and  that  the  faid  Right  Honourable  Augufius  John 
Hervey ,  notwithstanding  the  Premifes,  did  in  the  Years  and  Months  libellate  wickedly  and 
maliciouHy  boait  and  publickly  affert  (though  falfely)  that  he  was  contracted  in  Marriage 
to  the  faid  Honourable  Elizabeth  Chudleigh ,  or  that  they  were  joined  or  contracted  together 
in  Matrimony  :  Wherefore  We  do  pronounce,  decree,  and  declare,  that  perpetual  Silence 
muft  and  ought  to  be  impofed  and  enjoined  the  faid  Right  Honourable  Augufius  John  Hervey 
as  to  the  Premifes  libellate,  which  we  do  impofe  and  enjoin  him  by  thefe  Prefents  ;  and  We 
do  decree  the  faid  Right  Honourable  Augufius  John  Hervey  to  be  admonifhed  to  defift 
from  his  boafting  and  afTerting  that  he  was  contracted  to  or  joined  with  the  faid  Honourable 
Elizabeth  Chudleigh  in  Matrimony  as  aforefaid  •,  and  We  do  alfo  pronounce,  decree,  and 
declare,  that  the  faid  Right  Honourable  Augufius  John  Hervey  ought  by  Law  to  be  con¬ 
demned  in  lawful  Expences  made  or  to  be  made  in  this  Caufe  on  the  Part  and  Behalf  of 
the  faid  Honourable  Elizabeth  Chudleigh ,  to  be  paid  to  the  faid  Elizabeth  Chudleigh  or  her 
ProCtor;  and  accordingly  We  do  condemn  him  in  fuch  Expences,  which  we  tax  at  and 
moderate  to  the  Sum  of  One  hundred  Pounds  of  lawful  Money  of  Great  Britain ,  befides 
the  Expence  of  a  Monition  for  Payment  on  this  Behalf  by  this  Our  definitive  Sentence  or 
final  Decree,  which  We  read  and  promulge  by  thefe  Prefents. 

ARTH.  COLLIER.  J.  BETTES  WO  RT  H. 

PET.  CALVERT. 

W M.  WTNNE. 

This  Sentence  was  read,  promulged,  and  given  by  the  within-named  the 
Vicar  General  and  Official  Principal  on  Friday  the  Tenth  Day  of 
February  in  the  Year  of  our  Lord  One  thoufand  Seven  hundred  and 
Sixty-nine,  in  the  Dining-room  adjoining  to  the  Common-hall  of 
Dofiors  Commons ,  fituate  within  the  Parilh  of  Saint  Benedift,  near 
Paul’s  Wharf ,  London ,  there  being  then  and  there  prefent  the  Witnefies 
fpecified  in  the  ACls  of  Court,  which  I  atteft. 

MARK  HOLMAN,  Notary  Publick, 
Deputy  Regifter. 

* 

Mr.  Wallace. 

% 

Your  Lordfhips  are  now  pofiefied  of  a  Sentence  given  by  the  Confiftory  Court  of  the 
Bifhop  of  London  in  a  Caufe  inftituted  there  to  try  a  Claim  made  by  Mr.  Hervey  of 
Marriage  with  the  Noble  Prifoner;  your  Lordfhips  find  by  that  Sentence  the  Claim 
examined,  and  the  Decree  pronounced  upon  the  Allegations  and  the  Evidence  given  in 
the  Caufe,  by  which  Decree  the  Noble  Prifoner  at  the  Bar  is  declared  free  from  all 
Matrimonial  Contrails  and  Efpouials  with  Mr.  Hervey . 

My  Lords,  The  Noble  Prifoner  by  the  Indidlment  is  charged,  fubfequent  to  this 
fuppofed  Marriage  to  Mr.  Hervey,  to  have  married  the  late  Duke  of  Kingfton. 

it  is  for  me  now  to  fubmit  to  your  Lordfhips,  that  this  Sentence  is  conclufive  as 
long  as  it  remains  in  Force,  and  that  of  Neceffity  it  muft  be  received  in  Evidence  in 
all  Courts  and  in  all  Places  where  the  Subjeit  of  that  Marriage  can  become  a  Matter  of 
Difpute. 

My  Lords,  I  don’t  know  any  Court  which  the  Conftitution  of  this  Kingdom  has  placed 
the  Decifions  of  the  Rights  of  Marriage  in  but  the  Ecclefiaftical  :  I  believe  it  will  not  be 
contended,  that  the  Common  Law  Courts  of  this  Country  have  any  fuch  original  Jurifdidtion. 
Marriages  may  indeed  incidentally  come  to  be  difeufied  and  determined  in  the  Courts  of 
Common  Law,  and  in  many  Cafes  abfolutely  neceffary  to  the  due  Adminillration  of 
Juftice;  but,  my  Lords,  it  will  not  be  found,  that  where  the  proper  Forum  has  given  a 
Decifion  upon  the  Point,  the  Common  Law  Courts  have  ever  taken  upon  themlelves  to 
examine  into  the  Grounds,  or  at  all  queftion  the  Validity  of  that  Sentence. 

My  Lords,  As  far  as  we  have  Books  to  refort  to,  we  find  Inftances  from  the  earlieft 
Times  down  to  the  prefent,  where  the  Power  of  the  Ecclefiaftical  Courts  is  in  Terms 
recognized  by  the  Common  Law  Courts,  and  where  their  Decifions  have  been  confidered  as 
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cohclufive  upon  every  Queftion  in  which  they  have  Jurifdi&ion,  and  efpecially  in  Cafes  like 
the  prefent,  particularly  belonging  to  them. 

My  Lords,  I  don’t  know  in  the  Common  Law  Courts  any  Inftance  where  the  Legality 
of  Marriage  can  come  diredlly  in  Queftion,  that  the  Courts  have  decided  upon  it  without 
referring  to  the  Bifliop,  the  Ordinary  of  the  Place,  to  certify  ;  unlefs  the  Marriage  has  been 
decided  by  a  Suit  indicated  in  the  Ecclefiaftical  Courts. 

Your  Lordfhips  will  permit  me  to  refer  your  Lordfhips  to  thofe  Authorities  of  Law 
which  are  to  be  found  in  our  Books  •,  and  by  the  able  Alliftance  which  your  Lordfhips 
Indulgence  has  given  the  Prifoner  at  the  Bar  you  will  more  particularly  have  explained  the 
Nature  of  the  Proceedings  in  the  Ecclefiaflical  Courts,  how  far  and  to  what  Purpofes  in 
thofe  Courts  they  are  conclufive,  and  where  they  are  open  to  fuch  Litigation.  I  ihall  beg 
to  refer  your  Lordfhips  to  a  Cafe  reported  by  Lord  Chief  Juftice  Coke  in  the  Fourth  Parc 
of  his  Reports,  by  the  Name  of  Bunting  and  Adding [b all :  In  the  27th  Year  of  the  Reign 
of  Elizabeth ,  there  was  a  Marriage  between  one  Thomas  Tweede  arid  one  Agnes  Adding fhall , 
and  fubfequent  to  this  Marriage  a  Perfon  of  the  Name  of  Bunting  libelled  againft  the  vVife 
of  Tweede ,  claiming  under  a  P re- contract,  and  the  Spiritual  Court  enforced  that  Contrad : 
Afterwards,  on  the  Death  of  Buntings  a  Queftion  arofe  between  the  ifiue  of  the  Second 
Marriage  and  the  collateral  Relations  of  Bunting ,  the  collateral  Relations  infilling  that  the 
Second  Marriage  was  utterly  void,  becaufe  there  had  eXifted  a  Firfl  Marriage,  and  the 

Hufband  living  at  the  Time  of  the  Second. - Another  Objection  I  fhall  ftate  to  your 

Lordihips  wa-,  that  though  it  might  be  cohclufive  between  the  Parties,  yet  Tweede  the  Firfl 
Hufband  being  no  Party  to  the  Suit,  nor  to  the  Sentence  which  diffolved  the  Marriage 
between  them  in  the  Ece  iefi.iflical  Court,  it  could  not  affed  him,  nor  indeed  any  Body 
but  the  Parties  :  The  Reloleuion  of  the  Court  was,  that  he  being  then  de  fafto  the  Hufband, 
though  he  was  not  a  Party  to  the  Suit  nor  in  the  Ecclefiaflical  Court,  yet  the  Sentence 
againlt  the  Wife  fhould  bind  the  Hufband  de  fnblo  ;  and  “  Forafmuch  as  the  Cognizance 
“  of  the  Right  of  Marriage  belongs  to  the  Ecclefiaflical  Court,  and  the  fame  Court 
“  has  given  Sentence  in  this  Cafe,  the  Judges  of  our  Law  ought  (although  it  be 
“  againft  the  Reafon  or  our  Law)  to  give  Faith  and  Credit  to  their  Proceedings  and 
tc  Sentences,  and  to  think  that  their  Proceedings  are  confonant  to  the  Law  of  Holy 
<c  Church,  for  Cuilibet  in  fuo  arte  perito  credendutn  eft ,  and  fo  the  Ifiue  of  the  Firfl  Marriage 
“  in  confequence  and  upon  the  Credit  of  the  Sentence  were  confidered  as  legitimate.’*  My 
Lord  Chief  Juftice  Coke  has  alfo  reported  another  Cafe  upon  the  Subject  of  Marriage  in  the 
40th  Year  of  Queen  Elizabeth ,  which  your  Lordfhips  will  find  in  the  Seventh  Part  of  his 
Reports,  Page  41,  by  the  Name  of  Kenn’ s  Cafe,  which  is  fhortly  this : — Chriftopher  Kenn , 
Elquire,  married  Elizabeth  Stow  ell ,  and  had  Iflfue  5  afterwards  the  Ecclefiaftical  Court  pro¬ 
nounced  a  Sentence  of  Divorce  between  Mr.  Kenn  and  the  Lady,  who  were  not  of  the  Age 
of  Conferrt  at  the  Time  of  the  Marriage,  and  in  confequence  of  this  Sentence  he  married  a 
Second  Wife:  The  Iffue  of  the  Firfl  Marriage  claiming  the  Inheritance,  exhibited  a  Bill  in 
the  Court  of  Wards  of  that  Day  in  order  to  have  the  Benefit  of  the  Succeffion,  and 
offered  to  prove,  that  though  the  Sentence  had  been  given  in  the  Ecclefiaflical  Court  on 
the  Ground  of  his  Father  and  Mother  being  within  the  Age  of  Confent,  yet  that  they 
were  above  the  Age  of  Confent;  that  in  Truth  they  had  cohabited  together  for  Eight  or 
Nine  Years,  and  had  Iffue  of  that  Marriage  ;  there  could  be  no  Doubt,  if  the  Matter  was 
open  to  Examination,  that  the  Firfl  Marriage  was  effectual  :  For,  in  the  firfl  Place,  the 
Parties  were  above  the  Age  of  Confent,  and  if  they  had  been  under  the  Age  of  Confent, 
yet  their  Cohabition  together  after  that  Age,  and  more  efpecially  as  they  had  Iffue,  would 
have  been  fufficient  to  eftablifh  the  Marriage  :  It  was  argued  too  that  it  Was  open  to 
Examination,  becaufe  both  the  Statute  and  Common  Law  of  the  Country  take  Notice  of 
the  Age  of  Confent,  and  therefore  it  was  equally  competent  to  a  Court  of  Common  Law  to 
examine  into  the  Queftion :  As  to  an  Ecclefiaftical  Court,  it  was  further  urged,  that  the 
Queftion  related  to  an  Inheritance  of  which  the  Ecclefiaftical  Court  had  no  Jurifdidion  or 
Controul,  and  therefore  it  was  a  Queftion  properly  before  a  Court  of  Common  Law  :  But 
the  Court  then  conceived  themfelves  fo  far  bound  by  the  Decifion  of  the  Ecclefiaftical 
Court*  though  founded  on  falfe  Suggeftion,  that  they  held  the  Plaintiff  in  that  Cauie  not 
intitled  to  any  Relief. 

My  Lords,  1  beg  Leave  to  trouble  your  Lordfhips  with  the  Words  of  the  Court  upon 
that  Subjed  :  After  dating  the  Reafons,  the  Book  proceeds  : 

But  it  was  refolved  by  all  the  Juftices  (for  it  was  a  Reference  to  the  Two  Chief  Juftices, 
to  Two  other  Juftices,  to  the  Chief  Baron,  and  Two  other  Barons)  “  That  the  Sentence 
“  fhould  conclude  as  long  as  it  remained  in  Force  ;’*  and,  my  Lords,  the  Reafons  given 
are;  “  that  the  Ecclefiaflical  Judge  has  fentenced  the  Contrad  and  Marriage  to  be  void 
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<c  and  of  no  Effedt  and  although  they  were  of  the  Age  of  Confent,  yet  if  the  original 
«  Contract  was  void  and  of  no  Effedt,  then  there  was  juft  Caufe  of  Divorce  ;  and  if  the 
C£  Marriage  had  been  within  the  Age  of  Confent,  the  Ecclefiaftical  Judge  is  Judge  as  well 
“  of  the  A  (Tent  as  of  the  Firft  Contradt,  and  what  (hall  be  a  fufficient  Affent  or  not  and 

although  the  Ecclefiaftical  Judge  fhews  the  Caufe  of  his  Sentence,  yet  forafmuch  as  he 
64  is  Judge  of  the  original  Matter,  that  is,  of  the  Lawfulnefs  of  the  Marriage,  We  will  never 
44  examine  the  Caufe,  whether  it  be  true  or  falfe  ;  for  of  Things  the  Cognizance  whereof 
44  belongs  to  the  Ecclefiaftical  Court,  We  ought  to  give  Credit  to  their  Sentences,  as  they 
44  give  to  the  Judgments  in  our  Courts. *’ 

Your  Lordfhips  find  here  a  Cafe  where,  according  to  the  Faffs  ftated,  there  was  no  Doubt 
of  the  Validity  of  the  Firft  Marriage,  and  of  the  Legitimacy  of  the  Iffue  claiming  in  that 
Caufe  ;  and  if  there  had  been  no  Sentence  of  the  Ecclefiaftical  Court,  no  Doubt  could  have 
exifted  of  the  Right  of  Succeftion  :  But  the  Sentence  in  the  Ecclefiaftical  Court  having 
interpofed,  the  Court  of  Common  Law  conceived  themfelves  abfolutely  bound,  nay,  that 
they  had  no  Right  to  look  into  the  Caufe  of  that  Sentence,  for  it  was  a  Matter  originally  of 
Ecclefiaftical  Jurifdidtion,  and  they  muft  give  Faith  and  Credit  to  the  Sentence  of  the 
Ecclefiaftical  Judge  in  that  Caufe  :  Your  Lordfhips  will  find  that  my  Lord  Chief  Juftice 
Coke  cited  a  Cafe  fo  long  ago  as  the  2 2d  of  Edward  the  Fourth,  where  the  fame  Dodtrine 
was  laid  down  in  the  Ecclefiaftical  Court  having  a  complete  and  decifive  Jurifdidtion  upon 
this  Point. 

My  Lords,  Thefe  Cafes  from  the  Reporter  and  from  the  Judges  who  determined  them, 
the  Reporter  being  one,  I  take  to  be  or  the  higheft  Authority,  and  acknowledging  thofe 
Principles  which  occur  frequently  in  the  Books,  though  not  under  folemn  Decifions,  but  as 
the  received  Opinions  of  Judges  and  of  Lawyers  from  the  earlieft  of  Times. 

My  Lords,  I  did  before  mention  to  your  Lordfhips  a  Cafe  from  Carthew  I  fhall  not 
ftate  it  particularly  now,  but  only  to  the  Point  which  we  are  now  upon,  that  is,  of  the 
Sentence  being  conclufive. 

My  Lords,  This  was  not,  as  fuppofed  in  the  Argument,  a  Niji  Prius  Opinion,  which 
every  Judge  muft  give  with  the  Information  he  carries  with  him,  and  without  the  Affiftance 
of  the  Reft  of  the  Judges  of  the  Court,  but  a  folemn  Decifion  in  Trial  at  Bar  in  the  Court 
of  King's  Bench  in  the  Fourth  of  King  William ,  when  I  think  Lord  Chief  Juftice  Holt 
prefided  in  that  Court  •,  it  was  too  upon  a  Sentence  of  Jadtitation  of  Marriage,  which  yoqr 
Lordfhips  have  now  before  you,  which  was  there  held  to  be  conclufive  Evidence,  and  that 
no  Teftimony  whatever  ought  to  be  received  againft  it.  Your  Lordfhips  will  take  the 
Words  of  the  Court  upon  that  Occafion:  44  Upon  the  Debate  the  Court  were  all  of  Opinion, 
44  that  this  Sentence  whilft  unrepealed  was  conclufive  againft  all  Matters  precedent-,  and 
44  that  the  Temporal  Courts  muft  give  Credit  to  it  until  it  is  reverfed,  being  a  Matter  of 
“  mere  Spiritual  Cognizance.” 

Your  Lordfhips  find,  that  in  the  Reign  of  King  William  that  Notion  which  had  from  all 
Time  prevailed  was  as  ftrong  as  ever,  and  that  the  Judges  of  the  Court  of  King's  Bench 
in  which  it  was  tried,  were  all  clearly  of  Opinion,  that  a  Cafe  like  the  prefent  of  Jactitation 
of  Marriage  was  conclufive  upon  the  Point,  till  it  was  reverfed  or  repealed. 

My  Lords,  The  fame  Dodtrine  is  laid  down  by  my  Lord  Chief  J uftice  Holt,  who  prefided 
at  the  Trial  of  this  Caufe,  in  a  Cafe  reported  in  Salkeld ,  290,  by  the  Name  of  Blackham' s 
Cafe  :  It  turns  upon  the  Claim  of  Property  in  the  Goods  of  a  Woman  deceafed  ;  the 
Plaintiff  proved  the  Goods  to  be  in  his  Poffeffion,  and  to  be  taken  away  by  the  Defendant ; 
againft  this  Claim  of  the  Plaintiff  the  Defendant  fhewed  that  thefe  were  the  Goods  of  one 
Jane  Blackham  in  her  Life-time,  and  that  the  Defendant  had  taken  out  Letters  of  Ad- 
miniftration  to  her,  and  fo  was  intitled  to  the  Goods ;  upon  this  the  Plaintiff  proved,  that 
home  few  days  before  her  Death  fhe  was  adtually  married  to  him  ;  and  in  Anfwer  to  that 
it  was  infilled,  that  the  Spiritual  Court  had  determined  the  Right  to  be  in  the  Defendant, 
for  they  could  not  have  granted  Adminiftration  to  the  Defendant  but  upon  a  Suppofuion 
that  there  was  no  fuch  Marriage,  and  that  this  Sentence  being  a  Matter  within  their  Juris¬ 
diction  was  conclufive,  and  could  not  be  gainlaid  as  in  Evidence.  My  Lord  Chief  Juftice 
Holt ,  who  was  the  Judge  fitting  at  Niji  Prius ,  who  determined  the  Cafe  I  Jaft  cited,  fays 
thus  :  44  A  Matter  which  has  been  diredtly  determined  by  their  Sentence  cannot  be  gainfaid  ; 
44  their  Sentence  is  conclufive  in  fuch  Cafes,  and  no  Evidence  fhall  be  admitted  to  prove 
44  the  contrary  •,  but  then  it  muft  be  in  Point  diredtly  tried.” 

My  Lords,  The  Sentence  beiore  your  Lordfhips  at  prefent  is  in  a  Caufe,  where  the  Objedl 
of  the  Profecution  was  to  queftion  the  Claim  of  Marriage,  and  where  the  Marriage  is  the 
Point  diredtly  tried  and  determined  ;  fo  that  according  to  Lord  Holt' s  Opinion,  if  the 
Sentence  be  diredtly  upon  the  Queftion,  it  is  fo  conclufive,  that  it  is  not  competent  for 
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any  Court  of  Common  Law  to  examine  into  the  Matter,  or  receive  any  Evidence  to  con- 
trad  i£t  it. 

My  Lords,  Thefe  are  Cafes  as  far  as  have  happened  in  the  Courts  of  Law. 

I  fhall  now  trouble  your  Lordfhips  with  a  Cafe  determined  in  the  Houfe  of  Lords  under 
the  Name  of  Hatfield  and  Hatfield :  It  came  on  before  the  Houfe  of  Lords  in  the  Year 
1725.  The  Cafe,  as  collected  from  the  printed  Cafes  of  the  Times,  is  thus : — O nt  Leonard 
Hatfield  married  Jane  Porter ,  wrho  had  different  Names  I  fee  aligned  her,  and  by  his  Will 
made  a  Provifion  for  her  as  his  Wife:  In  March  1720  fhe  filed  a  Bill  in  the  Court  of 
Exchequer  in  Ireland ,  where  the  Subject  of  her  Provifion  lay,  againft  Leonard  Hatfield ,  a 
Son  by  a  former  Wife,  and  againft  a  Truftee,  to  have  the  Benefit  of  the  Provifion:  In 
January  following  the  Defendant,  the  Son  and  Heir  of  her  Hufband,  having  difcovered 
that  Ihe  had  been  before  married  to  one  Porter ,  which  Porter  was  then  living,  he  procured 
a  Releafe  of  Part  of  the  Provifion  from  Porter ,  and  filed  a  Crofs  Bill  for  a  Difcovery  of 
the  Marriage  and  to  flay  the  Proceedings  upon  her  Bill :  In  this  Crofs  Bill  he  queflioned  her 
upon  her  Marriage  to  Porter  \  fhe  denied  that  lhe  had  ever  gone  by  the  Name  of  Porter , 
but  with  refpect  to  a  Marriage  with  Porter ,  fhe  pleaded  that  fhe  ought  not  to  make  a 
Difcovery,  becaufe  it  tended  to  criminate  herfelf ;  and  being  an  Accufation  of  Bigamy 
againft  her,  the  Plea  by  the  Rules  of  the  Court  of  Equity  was  of  courfe  allowed,  that 
Court  never  compelling  Perfons  to  difeover  on  Oath  Crimes  which  may  be  the  Subjet.  of 
Profecution  againft  themfelves. 

My  Lords,  However  by  the  Plea  one  pretty  plainly  difeovers,  that  there  was  Reafon  to 
fuppofe  flie  was  the  Wife ;  indeed  lhe  knew  it — it  was  capable  of  Proof,  and  would  be 
proved  in  the  Caufe. 

My  Lords,  They  proceeded  to  the  Examination  of  the  Witneffes,  and  clear  Evidence  was 
given  that  this  Woman  was  the  Wife  of  Porter — Porter  himfelf  had  confeffed  it  in  his 
Anfwer,  and  he  had  ftated  the  Minifter  and  the  Witneffes  who  were  prefentat  the  Marriage, 
lo  that  he  gave  Hatfield  the  Heir  at  Law  an  Opportunity  of  bringing  direct  Proof  of  the 
Marriage  from  the  very  Perfons  prefenc.  This  Woman,  finding  that  lhe  would  be  preflfed 
by  that  Proof,  had  recourfe  to  the  Ecclefiaftical  Court:  She  inftituted  a  Suit  againft  this 
Porter  of  Jactitation  of  Marriage,  pending  the  Caufe  •,  and  after  Depofitions  taken,  though 
not  publifhed,  fhe  got  Porter  over  to  her  Intereft  ;  he  was  willing  to  defeat  that  Releafe 
which  he  had  given,  and  therefore  he  does  not  enter  into  Proof,  but  appears  by  a  Proctor 
for  Form  Sake,  that  a  Judgment  might  pafs  againft  him  :  Upon  this  the  Ecclefiaftical 
Judge  decreed,  as  in  all  Caufes  of  Jactitation  they  do  where  they  find  that  there  is  no 
Marriage,  that  the  Party  libelling  was  free  from  all  Matrimonial  Contracts  and  Efpoufals 
with  Porter.  In  this  Cafe  Porter  had  given  a  Releafe  as  her  Hufband,  had  upon  Oath  in 
the  Court  of  Exchequer  in  Ireland  ftated  the  Marriage  with  Precifion,  even  named  the 
Minifter  and  the  Witneffes  at  the  Marriage,  yet  in  the  Ecclefiaftical  Court  he  appears  by  a 
Proctor,  and  has  Sentence  palled  againft  him,  without  infilling  on  the  Marriage  or  any 
Defence.  The  Court  of  Exchequer  in  Ireland  received  this  Sentence  as  conclufive  againft 
the  Marriage  with  Porter ;  they  conceived  they  were  bound  to  give  Credit  to  the  Ecclefiaftical 
Court.  The  Plaintiff  in  the  Caufe,  knowing  in  what  Manner  he  had  been  deceived,  that  in 
Truth  Porter  was  the  Hufband  of  this  Woman,  appealed  to  the  Houfe  of  Lords  in 
England ;  the  Houfe  of  Lords  here  conceived,  as  the  Court  of  Exchequer  had  done,  that 
the  Matter  was  determined  by  a  competent  Jurifdition  ;  and  yet  your  Lordfhips  fee  there 
was  Fraud  upon  the  Face  of  the  Proceedings,  if  it  iiad  been  competent  to  the  Court  to  have 
entered  into  that  Confideration  ;  but  the  Houfe  of  Lords  here  conceived  the  Matter  at  an 
End  whilft  the  Sentence  remained  in  Force,  and  the  Decree  of  the  Court  of  Exchequer  was 
affirmed:  Upon  the  Pleading  this  Sentence,  the  Court  of  Exchequer  in  the  Firft  Inftance, 
the  Houfe  of  Lords  in  the  laft,  proceeded  to  determine  the  Matter.  It  is  fo  taken  Notice 
of  by  Sir  John  Strange  in  a  Cafe  I  lhall  prefently  mention.  It  is  taken  Notice  of  by  a 
very  laborious  Compiler  of  the  Law,  Mr.  Finer  :  Under  his  Title  of  Marriage,  he  mentions 
the  Ground  of  the  Determination  thus : — The  Legality  of  Marriage  fhall  never  be  agitated 
in  Equity,  efpecially  after  Sentence  in  the  Spiritual  Court  in  a  Caufe  of  Jactitation  of 
Marriage,  although  the  Proceedings  in  the  Spiritual  Court  were  only  faint  and  collufive. 

My  Lords,  I  take  this  to  be  a  Cafe  of  the  greateft  Authority,  a  Decifion  of  the  Houfe 
of  Peers  in  this  Country,  and  upon  a  Point  of  Jactitation  of  Marriage,  a  Sentence  of  the 
lame  Nature  with  the  prefent  before  your  Lordfhips. 

I  fhall  beg  Leave  to  trouble  your  Lordfhips  with  a  Cafe  or  Two  more  upon  the  Subject, 
which  are  of  more  modern  Times:  One  is  reported  by  Sir  John  Strange  in  the  Second  Parc 
of  his  Reports,  960,  under  the  Name  of  Clews  and  Bathurfi  \  the  Action  was  for  malicioufly 
procuring  the  Plaintiff’s  Wife  to  exhibit  Articles  of  the  Peace  againft  him,  and  for  living 
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with  her  in  Adultery  :  The  Plaintiff  proved  the  Marriage  by  the  Parfon  and  a  Woman,  and 
alfo  a  Confummation  ;  to  encounter  which  the  Defendant  produced  a  Sente;,  e  of  the  Con- 
fiftory  Court  of  London  in  a  Caufe  of  Jactitation  of  Marriage  brought  by  th  Woman  againft: 
the  Plaintiff,  wherein  fhe  was  declared  free  from  all  Contract,  and  perpetual  Silence  impoled 
upon  the  Plaintiff;  which  Sentence  was  pronounced  fince  the  llfue  had  be*  n  joined  in  the 
Caufe;  and  the  Chief  J  Lift  ice  ruled  this  to  he  conclufive  Evidence  till  reverted  by  Appeal, 
and  the  Plaintiff  was  Non-fuited.  Your  Lordfhips  find  here  was  a  Caufe  rightly  brought, 
clear  Proof  of  the  Marriage  made  at  the  Trial  by  the  Witnefles  prefent,  no  Doubt  of  the 
Fad,  but  the.  Production  of  a  Sentence  in  the  Ecclefiaftical  Court  in  Di  affirmance  of  that 
Marriage  ;  a  Sentence  of  Jactitation ;  the  Chief  Juflice  who  tried  the  Caufe  confidered  the 
Bufinefs  as  concluded;  that  it  was  of  no  Confequence  when  the  Detifion  vvas  made  ;  if  the 
Moment  before  the  Trial,  it  was  enough,  being  by  a  Court  having  the  proper  and  the  foie 
Jurifdiction  of  the  Matter,  and  whofe  Opinion  muff  be  decifive  ;  and  therefore  though  the 
Caufe  had  been  brought  before  any  Suit  if, diluted  in  the  Ecclefiaftical  Court,  though  there 
was  no  Doubt  of  the  Foundation  for  that  Caufe,  yet  the  Sentence  is  permitted  to  have 
Effect,  and  to  non-fuit  that  Plaintiff  who  had  been  injured  in  the  Manner  the  Cafe 
ftates. 

My  Lords,  There  was  too,  at  the  fame  Sittings,  another  Cafe  which  is  reported  in  the 
following  Page  by  Sir  John  Strange ,  of  Da  Cojta  and  Villa  Real ,  which  was  an  Action 
upon  a  Contract  of  Marriage,  per  Verba  de  futaro ,  brought  by  the  Gentleman  againft  the 
Lady,  who  pleaded  the  ufual  Plea  Non  ajjumpfit.  When  the  Plaintiff  had  opened  his  Cafe 
the  Defendant  offered  in  Evidence  a  Sentence  of  the  Spiritual  Court  in  a  Caufe  ot  Contract:, 

where  the  Judge  had  pronounced  againft  the  Suit  for  a  Solemnization  in  the  Face  oi  the 

Church,  and  declared  Mrs.  Villa  Real  free  from  all  Contract ;  and  the  Chief  Julf.ce  Ik  d 

this  to  be  proper  and  conclufive  Evidence  ;  that  it  was  a  Caufe  within  their  Juriidiction  ; 

that  the  Nature  of  the  ContraCt  was  properly  examinable  by  them  ;  and  therefore,  as  a 
Point  determined,  he  non-fuited  the  Plaintiff  in  that  Caufe,  though  the  Plaintiff  there 
opened,  and  was  ready  to  have  proved,  the  FaCt  of  the  Marriage  before  the  Court  ;  but  the 
Sentence  having  interpoled,  the  Court  conceived  they  were  to  pay  that  Credit  which  every 
Court  before  had  done  in  IVeJtminJler  Hall ,  which  ali  Judges  in  every  Age  had  done  to 
the  Ecclefiaftical  Juiifdiction  in  Cafes  within  their  JurifdiCtion ;  and  finding  himfelf  concluded 
by  that,  defeated  the  Plaintiff  of  the  Effect  of  this  Suit.  My  Lords,  it  was  in  this  Ca'e^ 
that  the  Cafe  of  Hatfield  and  Hatfield  was  quoted  as  an  Authoriry. 

My  Lords,  Thefe  are  Cafes  upon  the  very  Points  of  Marriage,  and  many  of  them  your 
Lordfhips  find  upon  the  EffeCt  and  Force  and  Conclufion  of  a  Sentence  fimilar  to  that 
now  under  Confideration,  that  of  a  Jactitation  Caufe.  My  Lords,  this  has  been  more  re¬ 
cently  and  within  our  own  Memory  underftood  to  be  Law,  recognized  to  the  Law,  and 
decided  accordingly  ;  it  is  not  long  ago  fince  an  ACtion  was  brought  againft  the  Honour¬ 
able  Mr.  Lhomas  Hervey,  by  a  Tradeiman,  to  recover  a  Debt  for  Neceffaries  found  for  his 
Wife.  On  that  Trial  the  Marriage  was  proved  to  the  Satisfaction  of  the  Jury,  and  the 
Defendant  found  liable  to  pay  for  thofe  Neceffaries.  Mr.  Hervey  inftituted  a  Suit  in  the 
Confiftory  Court  of  the  Bifhop  of  London  of  Jaftitadon,  and  he  was  declared  free  from  all 
Efpoufals  and  Contracts  of  Marriage  with  the  Lady.  During  the  Continuance  of  this  Sen¬ 
tence,  though  appealed  from,  another  Creditor  brought  an  ACtion  againft  Mr.  Hervey , 
and  had  to  produce  in  Evidence  the  fame  Witneffes,  who  had  proved  the  Cafe  of  the  other 
Creditor  before  any  Sentence  had  been  obtained,  and  had  fucceeded  ;  but  the  learned 
Chief  Juftice  who  tried  that  Caufe,  conceived  it  was  not  then  open  to  Examination;  that 
though,  in  the  Firft  Inftance,  when  the  Caufe  of  the  Firft  Creditor  came  to  be  dilcuffed, 
there  was  no  Sentence  in  the  Ecclefiaftical  Court,  and  of  Neceffity  the  Court  of  Common 
Law  mult  decide  upon  the  Marriage;  but  there  had  then  intervened  a  Sentence  in  the  Ec¬ 
clefiaftical  Court,  which,  whilft  in  Force,  was  conclufive  *,  and  of  courle  difmiffed  the 
Plaintiff’s  Claim  ;  and  the  Intent  of  that  Appeal  was  to  fufpend  and  reverfe  that  Sentence  ; 
yet  while  it  flood  unreverfed  it  was  conclufive,  the  Fact  of  Marriage  was  open  to  no  Exa¬ 
mination  in  any  Court  whatfoever.  This  is  only  an  Affirmance  of  the  Principles  of  the 
Law,  and  the  Doctrine  found  in  the  Determinations  of  a  Thoufand  Cafes  which  the  Books 
fuinifh,  , 

My  Lords,  It  is  not  peculiar  to  the  Cafe  of  Marriage,  it  is  the  fame  in  other  Inftances 
where  the  Ecclefiaftical  Courts  have  the  Jurifdiction  ;  it  is  fo  in  the  Probate  of  Wills,  it 
is  in  the  Granting  of  Letters  of  Adminiftration  :  If  a  Will  is  forged,  if  a  Will  is  fraudu¬ 
lently  obtained  ot  a  Perfonal  Eftate,  of  which  the  Ecclefiaftical  Court  has  the  Jurifdiction  * 
if  that  Court  has  granted  a  Probate,  it  is  not  open  to  a  Court  of  Common  Law,  it  is  not 
open  to  a  Court  of  Equity  to  enter  into  the  Fraud  made  ufe  of  in  obtaining  the  Will,  or  to 
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the  Forgery  committed  upon  a  Deflator;  1  (Hall  refer  your  Lordfhips  to  a  Cafe  or  Two 
upon  that  Head  :  That  of  Noel  and  Wills ,  in  Firft  Levins? s  Reports  235,  in  the  19th  of 
King  Charles  the  Second  :  It  was  an  Adion  brought  by  the  Executrix  of  the  Hufband,  and 
upon  the  Trial  the  Plaintiff  produced  the  Probate  of  the  Will  in  Evidence;  the  Defendant 
infilled  the  Will  was  forged,  and  the  Chief  Juftice  before  whom  it  was  tried  was  of  Opinion, 
he  could  not  give  fuch  Evidence  ditedly  againft  the  Seal  of  the  Ordinary,  in  any  Things 
within  his  Jurifdidion  ;  upon  which  a  Cafe  was  made  for  the  Opinion  of  the  Court,  and  a 
Verdict  was  for  the  Plaintiff ;  and  the  Court  held  that  the  Chief  Juftice  at  the  Trial  had 
done  right  in  rejecting  the  Evidence  of  the  Forgery,  that  no  fuch  Evidence  ought  to  be 
given  till  the  Probate  was  repealed  ;  they  might  indeed,  by  proving  the  Seal  of  the  Ordi¬ 
nary  forged,  have  Relief ;  but  if  the  Seal  of  the  Ordinary  was  genuine,  then  whatever  For¬ 
gery  or  Fraud  was  committed,  it  was  not  open  to  the  Examination  of  a  Common  Law 
Court. 

My  Lords,  The  fame  Dodrine  is  to  be  found  in  the  Cafe  of  Branjhy  and  Kerrick  and 
others,  which  was  determined  by  the  Houfe  of  Lords  ;  it  was  dated  in  that  Cafe,  that  One 
Robert  Branjby ,  the  Complainant’s  Son,  being  intitled  to  the  Reverfion  of  a  Freehold  and 
Copyhold  Eftate  expedant  upon  the  Death  of  the  Complainant,  made  his  Will,  by  which  he 
gave  all  his  Real  and  Perfonal  Eftaie  to  the  Defendant  Kerrick ,  and  made  him  his  Exe¬ 
cutor,  who  proved  the  Will  in  the  Ecclefiaftical  Court,  in  common  Form;  afterwards,  in 
a  Cornell  in  the  Ecclefiaftical  Court  touching  the  Validity  of  that  Will,  a  Sentence  was 
given  in  favour  of  the  Will  in  the  Year  1716.  Branjby ,  the  Father,  filed  a  Bill  in  Chan¬ 
cery,  to  fet  afide  the  Will  for  Fraud  and  Impofition  ;  Witneffes  were  examined,  and  many 
A£ts  nd  Circumftances  of  Impofidon  were  proved  upon  the  Defendant.  The  Caufe  came  to 
be  heard  before  Lord  Macclesfield  then  Chancellor,  upon  the  14th  of  November  1718,  when 
his  Lordfhip,  {truck  with  the  monftrous  Fraud  and  Iniquity  of  the  Tran ladtion,  declared  the 
Executor  fhould  hand  as  a  Truftee  for  the  next  of  Kin.  Upon  Appeal  the  Houfe  of  Lords 
reverfed  the  Decree,  upon  the  Ground  that  it  was  not  competent  to  a  Court  of  Equity  to 
examine  into  Fraud  and  Impofition  in  a  Will  touching  Perfonal  Eftate;  that  the  Court  of 
Ecclefiaftical  Jurifdidion  had  decided  that  Point;  that  it  was  no  longer  open  to  Difcuffion.. 

My  Lords,  The  fame  Rules  obtain  with  refped  to  every  Court  of  competent  Jurif¬ 
didion  whether  foreign  or  domeitick  ;  we  give  Credit  to  the  Decifions  of  all  foreign  Courts 
in  Points  within  their  proper  Jurifdidion,  and  do  not  examine  into  the  Fails,  but  are  con¬ 
cluded  by  the  Sentence.  I  will  only  refer  your  Lordfhips  to  a  Cafe  in  Sir  Thomas  Ray¬ 
mond's,  Reports  473  ;  in  the  War  between  the  Dutch  and  the  French  in  the  Time  of  Charles 
the  Second,  a  Ship  was  feized  by  the  French  as  a  Dutch  Ship,  and  condemned  ;  the  Ship 
being  in  Truth  Engh/h^  the  Purchafer,  under  the  French  Condemnation,  brought  the  Ship 
into  England,  where  the  Right  Owner  feized  her:  Upon  this  an  Adion  was  brought  by 
the  Purchafer  under  the  Condemnation  ;  the  Defendant,  the  original  Owner,  offered  to 
prove  his  Property,  and  that  the  Ship  was  never  a  Dutch  Ship,  nor  was  liable  to  be  taken 
and  condemned  by  the  French  ;  but  what  faid  the  Court  ?  We  muff  give  Credit  to  the  Con¬ 
demnation  of  the  Court  in  France ,  we  are  forced  to  give  Credit  to  and  believe  that  this  Ship 
was  in  the  Condition  of  a  Dutch  Ship,  and  fubjed  to  a  Condemnation  ;  and  upon  the 
Ground,  that  if  a  Court  of  competent  Jurifdidion  gives  a  Sentence,  ail  other  Courts  mult  be 
bound  by  it,  the  Englijhman  was  precluded  from  afferting  his  Right.  It  was  the  fame 
upon  a  Cafe  of  an  Iniurance,  which  will  occur  to  fome  of  your  Lordfhips,  where  the  Ship 
was  warranted  Swedi/h ,  and  condemned  in  the  War  between  England  and  France  5  the  Par¬ 
ties  were  concluded  from  infilling  that  the  Ship  is  any  longer  Swedi/h  or  a  Neutral,  becaufe 
a  Court  of  competent  Jurifdidion  had  decided  the  Matter.  The  fame  Law  holds  in  refped 
to  the  Courts  of  Admiralty;  whether  Prize  or  not  Prize,  belongs  to  the  Court  of  Admiralty  ; 
Jurifdidion  of  that  Court  decides  upon  the  Subjed  ;  though  they  have  given  a  wrong  De- 
cifion,  though  the  Fads  did  not  warrant  it,  though  the  Judge  has  done  it  corruptly,  yet  it 
is  a  Sentence  which  the  Common  Law  Courts  muff  be  bound  by,  wherever  it  comes  in 
Litigation  here  ;  and  I  have  known,  in  Point  of  Experience,  in  an  Adion  of  Trefpafs 
brought  here  for  feizing  a  Ship,  where  it  has  been  before  a  Court  of  Admiralty  and  re¬ 
ceived  a  Deeifion,  that  the  Court  of  Common  Law  no  longer  enterrains  the  Caufe,  for  the 
Queftion  of  Prize  or  not  Prize  is  peculiarly  belonging  to  the  Admiralty  Jurifdidion,  and 
you  give  Faith  and  Credit  to  that  Jurifdidion.  I  might  refer  your  Lordlhips  too  (but  the 
Cafes  are  innumerable  upon  the  Subjed)  to  that  of  Burroughs  and  Jemmino ,  in  Strange ,  233, 
which  was  upon  a  Bill  of  Exchange,  where  by  a  peculiar  local  Cuftom  within  Leghorn ,  it 
is  competent  to  the  Acceptor  of  a  Bill,  by  a  Judgment  of  the  Court,  to  have  his  Acceptance 
annulled,  if  the  Drawer  becomes  Bankrupt  before  the  Bill  be  payable  ;  there  is  no  fuch 
Law  in  this  Country  ;  yet  giving  Credit  to  the  Sentence  of  that  Court,  the  Court  of  Chancery 
B  •  ;  ’  *•  H  *  .  here 
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here  would  not  fend  it  to  a  Trial  at  Law,  but  determined  upon  the  Point,  that  the  Sentence 
in  that  Court  was  decifive  upon  the  SubjeCt,  it  being  a  Matter  within  their  Jurifdiftion. 

My  Lords,  In  alrnoft  every  Cafe  where  Judgments  or  Records  of  other  Courts  have  been 
the  Subject  of  Difcuffion,  the  Sentences  of  the  Ecclefiaftical  Court  have  always  been  cited 
and  argued  from  as  conclufive  upon  the  SubjeCt  of  Difpute,  and  the  Courts  have  uniformly 
adopted  thofe  Cafes  as  Law;  but  the  Attempt  has  ever  been  to  diftinguifh  Cafes  imme¬ 
diately  before  the  Court  from  thofe  determined  by  the  Ecclefiaftical  Jurifdiftion.  Your 
Lordlhips  will  find  much  of  that  in  the  Cafe  of  Philips  and  Bury ,  in  Skinner ,  468. 

My  Lords,  There  was  a  very  late  Cafe  determined  in  the  Court  of  Common  Pleas,  and 
which  is  now  got  into  Print,  reported  by  Mr.  Serjeant  fVilfon ,  which  is  Biddulph  and 
Aiher.  It  arofe  upon  a  Queftion  of  Claim  by  the  Duke  of  Norfolk  to  all  Wreck  within 
the  Cape  of  Br amber ,  in  Sujfex,  which  was  proved  by  many  Records  ;  it  was  a  Queftion 
whether  thofe  Records  were  admiffible,  or  if  admiffible,  were  conclufive  Evidence  ;  the 
Counfel  who  argued  in  Favour  of  thofe  Records  and  the  Conclufion  which  was  to  arile 
from  them,  compared  them  to  the  Cafe  of  Ecclefiaftical  Sentences,  and  would  gladly  have 
brought  thofe  Records  within  that  Rule  ;  the  Court  in  that  Cafe  acknowledged  the  Argu¬ 
ment  proper  with  refpeCt  to  the  Ecclefiaftical  Courts.  The  Court  admitted  that  the  Sen¬ 
tence  of  an  Ecclefiaftical  Court,  in  a  Matter  whereof  they  have  the  foie  Cognizance,  is 
conclufive  Evidence,  and  Parole  Evidence  fhall  never  be  received.  My  Lords,  there  is  a 
Manufcript  Note  in  Being  of  what  the  Judges  particularly  laid,  and  I  find  it  was, cited,  as 
One  of  the  Inftances  where  the  Sentence  was  conclufive,  by  the  learned  Chief  Juftice  who 
then  prefided  in  the  Court  :  He  fays,  if  there  is  a  Sentence  in  an  Ecclefiaftical  Court  de¬ 
claring  a  Marriage ;  for  Inftance,  if  it  could  be  proved  by  a  Hundred  Witneffes  that  the 
Parties  were  never  within  500  Miles  of  each  other,  that  Evidence  is  not  to  be  received, 
but  the  Judgment  of  the  Ecclefiaftical  Court  is  conclufive  upon  the  Point.  In  many  of  the 
Cafes  I  have  cited  to  your  Lordfhips  the  Queftion  came  direCtly  before  the  Court,  and  re¬ 
ceived  a  folemn  Difcuffion  ;  in  fome  the  DoClrine  has  been  recognized  ;  in  none,  nor  in 
any  Cafe  that  I  know  of,  has  it  ever  been  doubted.  My  Lords,  though  the  Cafes  reipeCfc 
civil  Suits,  I  trufb  that  no  real  Ground  of  DiftinCtion  can  be  made  between  criminal  and 
civil  Proceedings  ;  in  civil  Suits,  Courts  go  as  far  as  poftible  to  relieve  Claims  founded  in 
Equity  and  Juftice;  in  criminal  Cafes,  theLeaning  is  always  to  the  Defendants;  and  therefore 
1  ffiould  conceive  fuch  Evidence  ftronger  in  a  criminal  Profecution  in  Favour  of  Innocence. 

My  Lords,  I  will  take  the  Liberty,  however,  of  reminding  your  Lordfhips  of  Two  or 
Three  Cafes  in  Criminal  Law,  where  the  fame  DoCtrine  has  been  eftablifhed,  and  the  Acts 
of  the  Ecclefiaftical  Court  deemed  conclufive  upon  the  Subject,  until  reverfed  by  Appeal. 
My  Lords,  in  the  Firft  Volume  of  Sir  John  Strange's  Reports,  481,  your  Lordfhips  will 
find  a  Cafe  that  happened  at  the  Old  Bailey  in  the  8  th  of  George  the  Firft  ;  it  was  an  In¬ 
dictment  for  forging  a  Will  of  a  Perfonal  Eftate.  On  the  Trial  the  Forgery  was  proved  ; 
but  the  Defendant  producing  a  Probate,  that  w;as  held  to  be  conclufive  Evidence  in  Sup¬ 
port  of  the  Will,  and  the  Defendant  was  acquitted.  This  your  Lordfhips  fee  was  a  Pro¬ 
fecution  for  a  very  ferious  Offence  indeed  ;  a  Profecution  for  the  Forgery  of  a  Will:  The 
Forgery  is  ftated  to  have  been  actually  proved  at  the  Trial,  but  upon  the  Production  of  a 
Probate  from  the  Ecclefiaftical  Court,  whofe  Decifions  are  final  and  conclufive  upon  fuch 
Subjects,  the  Defendant  was  acquitted,  and  the  Evidence  of  the  Forgery  rejected.  It  ought 
not  to  have  been  received,  if  that  Circumftance  of  the  Probate  had  been  clifcovered  fconer 
to  the  Court  ;  but  the  Defendant,  perhaps  conceiving  that  there  could  be  no  Evidence  to 
affeCt  him  with  the  Guilt  of  Forgery,  with-held  the  Probate  ;  whatever  might  be  the 
Reafon  it  is  immaterial,  he  produced  it  in  Time  to  fave  himfelf ;  for  you  mult  receive  a  Pro¬ 
bate  in  the  Ecclefiaftical  Court  againft  the  Teftimony  of  Ten  thoufand  Witneffes. 

Your  Lordfhips  will  find  the  fame  DoCtrine  in  the  fame  Book,  ift  Sir  John  Strange's  Re¬ 
ports,  in  the  Cafe  of  King  and  Roberts ,  where  that  Defendant  exhibited  a  Will  in  Dottors 
Commons ,  as  Executor,  and  demanded  Probate ;  after  long  Conteft  it  was  determined  in 
Favour  of  the  Plaintiff;  and  upon  an  Appeal  to  the  Delegates  this  Sentence  was  confirmed; 
after  the  Sentence  the  Parties,  who  had  brought  it  about,  fell  out  amongft  themfelves,  and 
difeovered  that  the  Will  which  had  been  proved  was  a  Forgery  ;  the  Manner  of  giving  Re¬ 
lief  was  to  grant  a  Commiftion  of  Review,  but  the  Perfon  who  had  been  difappointed  and 
injured  by  this  Forgery,  alfo  preferred  a  Bill  of  Indictment  againft  the  Perfons  concerned  in 
the  ACtof  Forgery.  The  Chief  Juftice  refufed  to  try  the  Caule  whilft  the  Sentence  was  in 
Force,  but  infilled  that  it  fhould  ftand  off  till  the  Sentence  was  laid  out  of  the  Cafe  by  the 
Decifion  of  the  Commiffioners  under  that  Commiftion  of  Review  ;  my  Lords,  in  this  your 
Lordlhips  find  the  DoCtrine  recognized  in  the  ftrongeft  Manner. 

The 
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The  next  Cafe,  which  came  before  the  Court  of  King’s  Bench,  is  The  King  arid  Gar  dell  ; 
it  was  an  Indictment  profecuted  by  Mr.  Crawford ,  a  Fellow  Commoner  of  Queen  s  College , 
for  Affault  upon  him.  At  the  Trial  of  the  Indictment  the  Defendant,  who  had  acted  by 
the  Orders  of  the  College,  produced  the  Adis  of  the  College  by  which  Mr.  Crawford  was 
expelled.  He  came  into  the  Garden  of  the  College  afterwards  with  an  Intent  to  take  Pof- 
feffion  of  his  Rooms,  and  the  Officer  of  the  College  took  hold  of  him,  and  conducted  him 
out  of  the  Limits  of  the  College-,  and  this  was  the  Affault  in  that  Indictment,  and  which 
was  in  Point  of  Law  an  Affault  ;  and  unlefs  the  Defendant  had  a  Defence,  or  an  F.xcufe  for 
his  Acts,  he  muff  have  been  found  guilty.  The  Act  of  Expulfion  was  given  in  Evidence  ; 
an  Offer  was  made  by  Mr.  Crawford  to  prove  the  Invalidity  of  thofe  Acts,  that  by  the  Con- 
ftitution  of  this  College  more  Perfons  were  neceffary  to  concur  in  an  Act  of  Expulfion  than 
had  been  prefent  at-  that  Time,  and  other  Objections  were  made  to  the  Validity  of  thofe 
Acts.  The  learned  Judge,  before  whom  that  Cauie  came  to  be  tried,  conceived  himfelf  con¬ 
cluded  upon  this  Subject  ;  that  as  the  College  had  the  lole  Jurifdidion  of  the  Caufe,  their 
Decifion  was  conclufive  upon  him  ;  and  it  did  not  fignify  upon  what  Grounds  they  had 
gone,  for  the  Effect  of  their  Judgment  was  an  Excufe  of  the  Defendant,  and  fo  long  as  it 
remained  unimpeached,  and  unreverfed  in  the  proper  Courfe,  there  could  be  no  Doubt  but 
it  furniflied  Protection  to  the  Defendant,  or,  to  fpeak  more  properly,  a  Defence  againft 
this  Indictment.  This  Doctrine  not  being  fatisfadory  to  the  Gentleman,  he  brought  the 
Bufinefs  before  the  Court  of  King’s  Bench,  and  that  Court  were  unanimouffy  of  Opinion, 
that  the  Court  had  done  right  at  the  Trial  of  the  Caufe  to  reject  all  Evidence  upon  the 
Ground  of  thefe  Ads  of  Expulfion;  that  the  Ads  themfelves,  being  within  the  Jurifdidion 
of  the  College,  were  fufficient  for  the  Defendant  to  avail  himfelf  of ;  and  that  it  was  not 
competent  to  the  Profecutor  of  that  Indidment  to  ihew  to  the  Court  that  thefe  were  not 
regularly  or  orderly  done,  or  that  they  were  invalid  in  any  Refped  whatloever.  My 
Lords,  in  that  Cafe -the  General  Dodrine  was  recognized;  that  in  all  Courts  of  competent 
Jurifdidion  their  Ads,  however  wrong  they  are,  yet  while  they  remain  in  Force,  are  con¬ 
clufive  upon  every  other  Court;  the  Cafes  of  Ecclefiaffical  Sentences,  and  many  others,  were 
then  mentioned. 

I  might  refer  your  Lordfhips  Memory  to  the  Cafes  in  Exchequer  Seizures,  where  Con- 
damnations  are  given  conftantly  without  a  Defence  almoft,  and  yet  all  other  Courts 
are  concluded  by  them.  It  has  been  thought  fo  extremely  hard  a  Dodrine,  that  Judges 
have  wifhed  for  the  Liberty  of  examining  into  the  Fad,  and  to  have  the  Matter  fully  dif- 
cuffed  in  the  Courts ;  yet  when  the  Matter  came  to  be  fully  argued,  the  Refifft  has  ever 
been,  that  the  Judgment  has  been  found  conclufive  upon  all  other  Courts  whatever. 

My  Lords,  Under  thefe  Authorities  for  a  Succeffion  of  Ages,  I  confidently  reft  that 
your  Lordfhips  will,  in  the  prefent  Caufe,  conceive  the  Sentence  of  the  Ecclefiaffical  Court 
now  produced,  in  a  Cafe  clearly  within  their  Jurifdidion,  in  a  Cafe  in  which  they  have  the 
foie  Jurifdidion,  to  be  conclufive  ;  no  Courts  whatever  have  a  dired:  Cognizance  of  Mar¬ 
riage  but  the  Ecclefiaffical  Court.  Suppofe  a  Perfon  without  any  Grounds  whatever  claims 
a  Marriage,  it  may  be  highly  injurious  to  the  Lady  ;  fhe  has  no  Remedy  but  by  referring 
to  an  Ecclefiaffical  Court ;  becaufe  there  is  no  other  Court  that  can  bring  the  Matter  im¬ 
mediately  and  diredly  in  Queftion  :  If  a  Woman  feparate  from  her  lawful  Hufband,  what 
Court  is  there  to  compel  her  to  cohabit  with  him  but  the  Cenfure  of  the  Ecclefiaffical  Court? 
It  is  that  Forum y  which  the  Conftitution  of  this  Country  has  intrufted  with  the  Decifion  of  the 
Legality  of  Marriages. 

As  there  are  not  to  be  found  in  Common  Law,  or  Ecclefiaffical  Courts,  any  Decifion 
contrary  to  thofe  I  have,  with  great  Deference,  already  fubmitted  to  your  Lordfhips  Con- 
fideration,  I  truft  your  Lordfhips  will  give  that  Determination  upon  the  Validity  and  Ef- 
fed  of  this  Sentence,  which  Courts  of  Law  have  ever  done,  when  a  Sentence  of  the  fame 
Kind  has  been  a  Matter  of  Difcufiion. 

Mr.  Mansfield. 

My  Lords, 

I  am  alfo  to  trouble  your  Lordfhips  in  Support  of  that  Sentence,  which  has  been  offered 
to  you  as  concluffve  upon  the  prefent  Occafion.  The  Sentence  having  been  read  to  your 
Lordfhips,  you  are  now  apprized  of  the  Contents  of  it.  The  Proceedings  in  the  Ecclefiaffical 
Court,  of  which  the  noble  Lady  at  the  Bar  hopes  to  avail  herfelf,  begin,  as  your  Lordfhips 
have  heard,  by  a  Complaint  on  her  Part,  that  Mr.  Hervey  did,  before  that  Suit  was  com¬ 
menced,  improperly  and  without  Ground  lay  Claim  to  her  as  his  Wife  ;  in  other  Words,  in 
the  Language  ufed  in  that  Court,  that  he  did  jaditate  that  the  Lady  was  his  Wife.  The 
Suit  being  thus  begun,  the  next  Proceeding  in  it  is  in  the  common  Way,  where  a  Perfon 
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thus  called  upon  means  to  infill  upon  a  Marriage.  The  Defendant  in  the  Suit  admits  that 
he  did  claim  the  Lady  as  his  Wife,  and  contends  that  he  had  a  Right  to  do  fo,  becaufe 
he  was  lawfully  married  to  her.  Such  being  his  Allegation,  her  Ladylhip’s  Anfwer  to  it  is, 
that  there  is  no  Foundation  for  his  Claim  ;  that  lhe  is  not,  that  (he  never  was  his  Wife  ; 
and  fiie  ftates  in  the  Allegations  made  by  her,  which  ycur  Lordfhips  have  heard,  a  great 
Variety  of  Particulars  during  a  very  long  Period  of  her  Life,  in  which  in  the  moft  publick 
Manner,  and  upon  the  moll  important  Occafions,  lhe  was  univerlally  reputed,  received, 
and  adled  as  a  fingle  Woman.  After  this  Allegation  of  her’s,  the  next  Proceeding  was  to 
examine  a  great  Variety  of  Witnefles,  upon  the  Refult  of  whofe  Teftimony  follows  that 
which  is  the  importanfPart  of  the  Bufinefs,  that  is,  the  Sentence  of  the  Ecclefialtical  Judge  ; 
which  Sentence  pronounces  in  the  fame  Way  in  this  as  in  all  other  Suits,  where  Two  Parties 
litigate  a  Marriage  claimed  on  one  Side,  and  denied  on  the  other  ;  that  thele  Two  Parties  were 
free  from  any  Matrimonial  Contract.  If  that  Sentence  is  to  have  the  Force,  which,  as  it  is 
apprehended  by  thofe  who  fit  on  this  Side  of  the  Bar,  by  Law  it  nuift  have,  it  will  of  courfe 
follow,  that  this  Indidlment  muft  fall  to  the  Ground  ;  becaufe  the  foie  Foundation  of  the  Cri¬ 
minal  Charge  is  the  fuppofed  Marriage  with  Mr.  Hervey ,  which  this  Sentence,  if  conclufive, 
muft  unanfwerably  prove  never  to  have  exifted.  It  muft,  we  fubmit  to  your  Lordfhips, 
follow  as  a  Confequence,  that  this  is  the  proper  Place  and  Point  of  l  ime  to  ftop ;  it  would 
be  to  no  Purpofe  for  your  Lordfhips  to  fit  here  to  hear  a  long  Story,  the  Objedl  of  which, 
when  the  Sentence  was  conclulive,  would  only  be  to  give  Pain  to  one  whofe  Sufferings 
no  one  would  wifh  to  encreafe  ;  and  at  laft,  after  it  had  been  heard,  no  poftible  good 
Effedt  could  follow  from  it.  As  Evidence  ought  not  to  be  heard,  if  this  Sentence  is  conclu- 
five,  becaufe  it  would  be  hearing  that  which  could  have  no  Intention,  no  Weight,  no 
Confequence ;  fo  it  would  be  nugatory  to  ftate  it,  and  every  Body  would  wifh  to  decline 
the  Hearing  it  for  the  Reafons  to  which  I  alluded;  and  I  am  perfuaded,  not  only  for  the 
Sake  of  the  noble  Lady  at  the  Bar,  but  for  the  Sake  of  prelerving  that  which  every  one  will 
always  think  of  great  Importance,  that  is,  Uniformity  in  legal  Decifions  and  Judicatures, 
that  this  Sentence  muft  upon  this  Occafion,  as  I  believe  on  ev-ery  one  has  been  in  which  any* 
fuch  Sentence  has  ever  been  produced  in  a  Court,  be  deemed  decifive  and  unanfwerable. 

My  Lords,  That  it  ought  to  be  fo  upon  this  Occafion,  I  will  firft  endeavour  to  fhew  to 
your  Lordfhips  by  confidering  the  Nature  of  that  Adt  of  Parliament  upon  which  the  prefenC 
Profecuticn  is  founded,  and  the  State  of  the  Law  before  that  Adi  of  Parliament  was  made. 

My  Lords,  The  Adi  of  Parliament  creates  no  new  Offence ;  it  pumfhes  nothing  but 
what  was  punifhable  before  ;  a  Second  Marriage  while  a  former  exifted  :  Taking  a  Second 
Hufband  or  Wife  while  there  was  a  former  in  being,  was  undoubtedly  an  Offence  Jong  be¬ 
fore  this  Statute  of  King  James  the  Firft  ;  indeed  as  long  as  the  Ecclefiaftical  Conftitution  of 
this  Country  has  fubfifted.  This  Adi  of  Parliament  makes  no  other  Alteration  in  the  Law, 
but  as  it  fubjedls  Pe/fons  committing  this  Offence  to  temporal  Profecution  and  Punifhment; 
before  this  Adi  fuch  an  Offence  could  only  be  the  Objedt  of  Ecclefiaftical  Cenfure  and 
Punifhment :  But,  my  Lords,  the  Makers  of  this  Statute  never  dreamt,  that  they  were  in 
any  Refpedl  altering  the  Ecclefiaftical  Conftitution  of  this  Kingdom  ;  that  they  were  in 
any  Inftance  invading  or  breaking  in  upon  the  Rights  of  the  Ecclefiaftical  Courts :  No  fuch 
Thing  is  to  be  found  in  the  Statute,  nothing  is  to  be  collected  from  that ;  indeed  if  you 
might  colledl  from  the  Preamble  to  the  Adi  of  Parliament,  it  wiil  appear  to  every  one 
who  reads  it,  that  it  was  not  in  the  Imagination  of  thofe  who  framed  this  Law,  that  a 
Second  Marriage  could  be  made  the  Objedt  of  Punifhment,  where  there  had  been  a  Sen¬ 
tence,  which  prevented  a  fuppofed  former  Marriage  being  binding  upon  the  Parties.  When 
I  fay  that,  I  allude  to  the  Exceptions  in  the  Adi,  which  make  no  Part  of  your  Lordfhips 
prefent  Confideration.  But  befides  that,  the  Preamble  of  the  Adi  tells  your  Lordfhips  what 
it  was  that  the  Makers  of  it  had  in  View :  The  Preamble  tells  your  Lordfhips,  that  divers 
evil  difpofed  Perfons  being  married,  run  out  of  one  County  into  another,  or  into  Places 
where  they  are  not  known,  and  there  become  to  be  married  having  another  Hufband  or 
Wife  living,  to  the  great  Difpleafure  of  God  and  utter  Undoing  of  divers  honed  Men’s 
Children  and  others.  Now  it  never  was  fuppofed  by  the  Makers  of  this  Adi  of  Parlia¬ 
ment,  that  the  Perfons  deferibed  in  the  Preamble  of  it  would  go  through  the  Form  and 
Ceremony  of  a  Trial  and  Litigation,  and  obtain  a  Decifion  in  the  Ecclefiaftical  Court,  be¬ 
fore  fuch  Second  Marriage  was  to  take  Effedt,  which  was  to  be  the  Objedt  of  this  Law  : 
But  it  is  enough  that  in  this  Statute  there  is  not  any  Thing  that  tends  to  diminifh  or  break 
in  upon  the  Dominion  of  the  Ecclefiaftical  Court ;  but  that  the  Statute  left  thofe  Courts  and 
the  Law  relating  to  them  juft  in  the  fame  Situation  as  they  were  before.  Now  if  this  was 
an  Offence  before  the  Adi,  how  was  it  punifhable  ?  What  would  have  been  the  Operation 
of  fuch  a  Sentence  before  this  Law  ?  Unqueftionably  a  Perfon  taking  a  Second  Hufband  or 
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Wife,  the  Firft  being  living,  might  have  been  made  the  Subject  of  Puniihment  in  the  Eccle- 
fiaftical  Courts.  Let  me  fuppofe  a  Profecution  commenced  for  that  Purpofe  by  the  Se¬ 
cond  Hufband  or  Wife,  the  Firft  Hufband  or  Wife  being  living  :  Thofe  who  ftand  near  me, 
who  are  much  better  acquainted  with  the  Proceedings  of  the  Ecclefiaftical  Court  than  my- 
felf,  will  tell  your  Lordftiips,  that  fo  long  as  this  Sentence  remains,  the  Relation  of  Hufband 
and  Wife  could  not  exift,  which  alone  muft  be  the  Foundation  of  a  Profecution  ;  for  taking 
a  Second  Hufband  upon  this  Statute,  the  Ad  upon  which  the  whole  Pioceeding  is  founded, 
having  made  no  Alteration  in  the  Cafe,  the  Law  remains  the  fame.  It  does  not  follow  from 
thence,  nor  are  your  Lordfhips  to  fuppofe  it,  that  fuch  a  Sentence  as  this  would  in  the  Ec- 
clefiaflical  Court  have  made  Adultery  lawful,  or  have  made  a  Marriage  with  a  Second  Huf¬ 
band  or  Wife  a  good  one  :  Certainly  not ;  but  while  the  Sentence  fubfifted,  it  would  have 
proved,  that  there  was  no  Firft  Marriage  at  any  Time  by  any  Parties  interefted.  Such  a 
Sentence  as  this  may  be  undone  ;  it  is  a  fundamental  Rule  in  all  Matrimonial  Caufes  in 
the  Ecclefiaflical  Courts,  that,  in  their  Language,  Sententia  contra  Matrimonium  non 
travfibit  in  rem  Judicatam.  The  Iffue  or  the  Kindred  of  Perfons  intitled  te  Eftates 
may  have  a  Variety  of  Reafons  for  impeaching  Marriages.  As  to  the  continuing  in  a 
Second  Marriage,  the  continuing  in  Adultery,  the  repeating  it  is  only  an  Increafe  and 
Aggravation  of  Sin  where  the  Firft  Marriage  ought  to  have  prevented  it.  At  any 
Time  there  may  be  a  Suit  to  reftore  and  fet  up  a  Firft  Marriage,  which  has  been  un¬ 
done  by  a  Sentence  by  Accident,  by  Miftake,  by  Collufion,  or  from  any  other  Reafon  not 
fatisfadory.  If  all  the  Evidence  that  could  have  been  had  refpeding  the  Marriage,  has 
not  been  laid  before  the  Spiritual  Judge,  any  Party  who  has  any  Intereft  may  at  any  Time 
again  apply  to  that  Court,  again  inftitute  a  Suit,  offer  new  Evidence,  have  that  which 
has  been  already  heard,  heard  again,  that  the  Marriage,  if  it  did  really  exift,  may  be 
eftablifhed  by  a  Sentence  of  that  Court :  This  is  I  believe  clear  Law,  and  undoubted  in  that 
Judicature.  If  it  is,  then  your  Lordfhips  are  not  to  conclude,  that  by  any  Sandion  which 
you  give  this  Sentence,  you  either  authorize  Adultery,  or  give  EfFed  to  Second  Mar¬ 
riages  while  Firft  Marriages  fubfift  •,  no,  at  any  Time  that  Firft  Marriage  may  be  eftablifhed 
notwithftanding  a  Sentence  againft  it,  when  any  Perfon  fhall  think  fit  in  a  legal  Way  in 
fuch  Judicatures  to  impeach  that  Sentence  :  But  all  that  is  contended  for  is,  that  while  that 
Sentence  remains,  the  Matter  is  concluded  ;  the  Marriage  cannot  be  proved  to  exift  ;  the 
Relation  of  Hufband  and  Wife  is  deftroyed. 

My  Lords,  If  this  which  I  have  now  fubmitted  to  your  Lordfhips  be,  as  I  apprehend 
it  is,  well  founded  in  the  known  Pradice  and  Law  of  thefe  Courts,  the  Confequence  I  truft 
will  be,  that  this  Sentence  muft  now  have  the  EfFed  under  a  Profecution  upon  the  prefen c 
Ad  of  Parliament,  as  it  would  have  had  in  a  Profecution  in  the  Ecclefiaftical  Court  for  an 
Adultery,  or  a  Crime  againft  the  Firft  Marriage.  In  that  Judicature,  the  only  one  which  by 
the  Laws  of  this  Country  has  a  regular  Jurifdidion  to  enquire  into  Marriages,  by  a  folemn 
Judgment  thefe  Two  Parties  are  declared  not  to  be  married;  that  would  have  been  an  An- 
lwer  to  any  Profecution  before  the  Statute.  The  Statute  leaves  the  Power  of  the  Ecclefiaftical 
Courts  exadly  as  it  was  before  :  Leaving  it  fo,  a  Sentence  pronounced  by  that  Court  in  a 
Caufe,  in  which  it  has  clear  Jurifdidion,  muft  I  apprehend  be  decifive.  But,  my  Lords, 
it  is  undoubted.  Various  Cafes,  which  1  fhall  not  trouble  your  Lordfhips  with  the  Repeti¬ 
tion  of,  have  been  mentioned,  which  prove  that  to  no  Purpofe  can  this  noble  Lady  at  the 
Bar  and  Mr.  Hervey  be  confidered  as  Man  and  Wife,  or  proved  to  be  Man  and  Wife 
while  this  Sentence  fubfifts.  No  conjugal  Duties  can  be  exaded  from  one  to  the  other:  Was 
a  Wife  ftarving  in  the  Streets,  fhe  could  not  in  any  Way  oblige  him  to  contribute  to  her 
Support.  Whilft  fuch  a  Sentence  remains,  the  Woman  cannot  be  a  Wife  for  any  beneficial 
Purpofe  refulting  from  Matrimony  :  And  it  will  be,  I  believe,  difficult  to  point  out  one 
for  which  fhe  can  be  a  Wife,  unlefs  it  be  for  the  fingle  Purpofe  of  fubjeding  her  to  be 
punifhed  as  a  F'elon  for  marrying  a  Second  Hufband.  I  can  hardly  believe  that  any  human 
Creature  can  be  found,  who  would  wifh  that  the  noble  Lady  at  your  Bar  fhould  for  this  Pur¬ 
pofe  alone,  and  in  this  fingle  Inftance,  be  deemed  a  Wife  when  fhe  can  be  in  no  other.  But 
if  there  be  any  who  wifh  it,  lam  fatisfied  your  Lordfhips  Wiffies  will  go  along  with  the  Law 
as  I  underftand  it  to  be,  if  the  Law  be  fo  :  And  that  it  will  be  very  difficult  to  convince  your 
Lordfhips,  that  fhe,  who  was  not  a  Wife  for  any  other  Purpofe,  fhould  he  deemed  a  Wife 
in  order  to  belubjeded  to  criminal  Punifhmeqt  for  an  open,  an  avowed,  and  by  her  thought 
an  honourable  Marriage  with  a  noble  Duke. 

My  Lords,  In  every  Inftance  in  which  an  Iffue  in  the  Temporal  Courts,  in  the  Courts  of 
Common  Law,  is  joined  upon  Matrimony,  where  a  Marriage  is  infilled  upon  on  one  Side 
and  denied  on  the  other  ;  in  every  Inftance  of  that  Sort  we  know  the  Temporal  Courts 
decide  not  they  fend  to  the  Spiritual  Courts  to  have  the  Matter  enquired  into  and  decided 
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■opon  ;  nothing  is  more  clear  than  that  Rule  of  Law.  So  it  is  in  Cafes  of  Dower ;  where 
Dower  is  claimed  by  a  Widow,  where  it  is  denied  that  fhe  was  ever  lawfully  married  to  her 
Hufband,  the  Temporal  Court  fays,  it  has  no  Power  to  enquire  into  the  Matter,  it  mult 
.refer  it  to  the  Spiritual  Court  ;  and  the  Decifion  of  the  Bifhop  is  final  upon  the  Point.  It 
is  not  only  in  the  Cafe  of  Marriage,  but  in  other  Cafes,  that  the  Decifion  of  the  Ecclefiaftical 
Court  is  the  only  competent  one,  and  is  final  and  conclufive  to  all  Purpofes :  So  it  is  upon 
Queftions  of  Legitimacy,  where  Baftardy  is  alledged  and  denied;  the  Common  Law  Courts 
decide  not  the  Point ;  they  fend  it  to  the  Ecclefiaftical  Court :  So  it  is  with  regard  to  the  Pro¬ 
bate  of  Wills  ;  and  no  Caie  can  be  ftronger  than  that  which  was  mentioned  to  your  Lord- 
Ihips,  where  even  upon  a  Criminal  Accufation,  a  Charge  of  Forgery,  an  Accufation  refem- 
bling  the  prefent,  a  Decifion  of  the  Ecclefiaftical  Court  in  Favour  of  a  Will  was  held  to  be 
conclufive  Evidence  upon  an  Indictment  for  Forgery,  and  that  no  Proof  could  be  received 
of  the  Fadt  of  Forgery  in  Oppofition  to  fuch  a  Sentence.  It  is  not  only  fo  in  thefe  Inftances 
of  the  Ecclefiaftical  Court,  there  are  others  with  regard  to  Captures ;  the  Decifions  of  the 
Courts  of  Admiralty  are  in  like  Manner  conclufive  :  So  the  Court  of  Exchequer  upon  Dif- 
putes  concerning  the  Revenue  :  There  are  many  other  Inftances  which  might  be  pointed 
out  to  your  Lordfhips,  in  which  after  the  Sentences  of  Courts  having  competent  Jurifdidtion 
all  other  Courts  are  fhut  out  from  Enquiry  into  the  Matter,  however  it  might  appear  that  fuch 
Sentences  are  not  founded  in  Truth.  This  Rule  is  fo  clear  and  fo  well  known,  that  I  will 
trouble  your  Lordfhips  with  no  particular  Cafes  or  Inftances  in  which  any  fuch  Matter  is  de¬ 
termined  ;  but  there  are  fome  that  have  been  already  mentioned  to  your  Lordfhips,  and  one 
other  which  I  fhall  add,  to  which  I  fhall  beg  your  Lordfhips  Attention  on  account  of 
another  View,  which  it  is  neceffary  for  him  who  would  contend  for  the  full  Force  of  this  Sen¬ 
tence,  to  fee  this  Subject  in. 

My  Lords,  It  may  be  faid,  fomething  of  that  has  been  hinted  already  ;  much  we  know 
has  been  talked  out  of  Doors,  not  all  I  believe  warranted  by  the  Fadt ;  but  of  that  now  we 
are  not  to  judge  or  enquire  :  But  it  may  be  faid,  in  Anfwer  to  thefe  Arguments  giving  the 
utmoft  Force  to  fuch  Sentences,  let  them  be  final  and  conclufive  as  they  may,  yet  if  a  Sen¬ 
tence  can  be  fhewn  to  be  the  Effedt  of  Agreement  and  Coliufion,  that  it  fhall  not  be  final  •,  that 
it  fhall  not  have  a  binding  Force.  If  thofe,  who  are  to  argue  againft:  the  Effedt  of  this  Sen¬ 
tence  in  the  Extent  in  which  it  is  now  endeavoured  to  be  urged,  fhould  be  at  Liberty  to  fay, 
that  they  would  attempt  to  fliew  that  this  Sentence  now  in  Queftion  before  your  Lordfhips 
was  the  Effect  of  what  is  called  in  the  Common-Law  Courts,  Covin  or  Coliufion  : 
If  there  was  any  Ground,  as  I  do  moft  firmly  believe  there  is  not,  to  impute  this 
Sentence  to  any  fuch  Original  ;  yet  before  your  Lordfhips  I  truft  it  will  appear,  that  this  is 
not  the  Place  in  which  any  fuch  Coliufion  ought  to  be  enquired  into.  Thofe  Courts,  which 
the  Conftitution  has  trufted  with  the  Inveftigation  and  Decifion  of  Matters  relating  to 
Marriage,  are  fully  equal  to  the  Decifion  of  any  fuch  Coliufion  :  They  may  undo  their 
S  ntences  where  they  appear  to  be  collufive  :  And  it  is  not  to  be  prefumed  that  any  collufive 
Sentences  would  be  encouraged  in  thofe  Courts.  Indeed  there  is  one  ftrong  and  cogent 
Reafon,  why  no  fuch  collufive  Sentences  are  to  be  feared  in  thofe  Courts ;  becaufe,  as  I  be¬ 
fore  obferved  to  your  Lordfhips,  a  Sentence  there,  though  conclufive  while  it  ftands,  may 
at  any  Time  be  attacked  or  impeached  by  thofe  who  find  an  Intereft  in  fo  doing  :  And  if 
it  may,  then  it  would  be  idle  for  Perfons  to  be  collufively  obtaining  a  Sentence,  when  any 
Relations  that  might  be  affedted  by  Iffue  of  a  Second  Marriage ;  in  fhort,  any  Perfon  who  has 
an  Intereft  might  overturn  and  deftroy  it.  This  at  leaft  is  very  obvious  upon  the  Sentence 
that  is  now  urged  to  your  Lordfhips,  and  the  Effedt  of  it  with  regard  to  the  prefent  Pro- 
fecution  ;  that,  if  it  was  to  flop  the  prefent  Profecution,  the  utmoft  Confequence  that  would  fol¬ 
low  from  it  would  be  this,  that  it  could  only  prevent  fuch  Profecutions  having  Effedt  in  Cafes 
in  which  in  Truth  the  Parties,  who  had  to  do  in  the  Caufe  in  the  Ecclefiaftical  Court,  and 
who  obtained  the  Sentence,  were  fo  circumftanced,  that  it  would  not  be  the  Intereft  of  any 
hum  *n  Creature  to  endeavour  to  undo  their  Work  :  And  that  it  is  not  one  of  that  Sort  of 
Marriages,  fuch  a  Second  Marriage,  as  it  was  the  Objedt  of  this  Temporal  Law,  the  Statute 
of  James  the  Firft,  to  make  the  Subjedt  of  Punifiiment.  It  was  made  on  account  of  Temporal 
Mifchiefs  happening,  as  recited  in  the  Preamble  ;  although  it  is  mentioned  and  truly  men¬ 
tioned  in  that  Statute,  that  fuch  Second  Marriages  are  to  the  Difhonour  of  God,  and  are 
undoubtedly  high  Offences  againft  Religion,  and  the  holy  Ceremony  of  Marriage  ;  yet  if 
that  had  been  the  only  Eyil  that  had  been  apprehended  or  found  from  fuch  Second  Mar¬ 
riages,  it  is  not  to  be  believed,  but  that  the  Legiflature  of  this  Country  would  have  left 
fuch  Marriages  to  have  been  confidered,  enquired  into,  and  puniftied  in  thofe  Courts,  in 
which  all  other  Offences  againft  Religion  are  very  properly  only  cognizable  and  punilhable. 
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It  was  the  Temporal  Mifchief  that  produced  that  Law ;  and  your  Lordfhips  may  eafily 
judge,  what  Apprehenfions  of  any  Temporal  Mifchief  would  arife  from  fuch  Weight  being 
given  to  this  Sentence,  as  is  contended  for  from  Profecutions  being  (lopped  by  fuch  Sentences ; 
when  it  is  clear  that  Sentence  cannot  do  Mifchief  to  any  human  Creature,  who  does  not  chufe 
to  fit  down  and  acquiefce  under  it  •,  for  the  remoteft  Iffue  at  the  greated  Didance,  that 
can  be  hurt,  may  commence  a  Suit  in  the  Spiritual  Court,  and  may  therefore  get  rid  of 
this  Sentence.  Give  it  therefore  its  utmod  Force,  let  it  weigh  as  much  as  is  defired  in 
the  Scale  in  favour  of  this  Lady,  it  would  only  go  to  prevent  a  Profecution,  where  the 
Marriage  undone  was  of  fuch  a  Sort,  that  no  human  Creature  would  have  an  Intereft  to 
fupport  it.  This,  I  obferve  to  your  Lordfhips,  fuppofing  that  it  may  be  urged  againft 
this  Sentence,  that  it  will  be  attempted  to  be  proved  to  be  produced  by  Agreement  and 
Collufion, 

My  Lords,  There  are  Cafes,  one  of  which  has  been  already  mentioned  to  your  Lordfhips, 
that  in  Terms  prove  that  That  Collufion  is  not  the  Subject  of  Temporal  Enquiry,  that  it 
ought  to  be  confined  to  the  Spiritual  Courts.  There  are  other  Cafes,  which  leem  to  me  in 
EfFedl  to  prove  the  fame  Thing. 

The  Cafe  of  Kenn  has  already  been  mentioned  to  your  Lordfhips  :  In  that  Cafe  it 
was  an  Attempt  by  the  Iffue  of  that  Marriage,  where  there  had  been  a  Divorce  between 
the  Parents  of  that  Iffue,  to  eflablifh  the  Marriage.  In  the  Divorce  the  Sentence  had  pro¬ 
ceeded  upon  the  Parties  not  having  been  of  marriageable  Age,  that  is,  the  Man  of  Fourteen, 
the  Woman  of  Twelve;  that  they  had  never  cohabited  together,  or  confented  to  the 
Marriage  after  they  had  attained  to  marriageable  Years,  to  the  Years  of  Confent  as  they 
are  called.  But  who  is  it  attempts  to  undo  that  Marriage  ?— the  Child  who  was  born  of  thofe 
Parents,  cohabiting  together  long  after  they  had  attained  the  Age  of  Confent ;  and  yet  that 
Iffue  was  not  heard  :  No,  the  Sentence  was  held  to  be  conclufive  ;  a  Sentence  proceeding 
clearly  upon  a  Ground  which  mull  be  falfe  ;  dating  that  the  Parties  were  not  of  the  Age  of 
Confent ;  dating  that  they  had  never  confented  after  they  had  attained  that  Age  ;  when 
it  was  an  undoubted  Fabt,  indeed  the  Exidence  of  that  Iffue,  which  litigated  it,  proved 
that  they  mud  have  confented  to  the  Marriage  after  the  Age  of  Confent. 

The  next  Cafe  that  I  would  fugged  to  your  Lordfhips  is  one  that  has  not  been  mentioned, 
but  which  appears  to  me  to  be  extremely  drong  to  the  prefent  Purpofe.  It  is  the  Cafe  of  Morris 
and  Webber ,  in  Moore's  Reports,  225.  The  Cafe,  in  diort,  was  this :  TwoPerfons,  one  of 
the  Name  of  Berry  and  the  other  of  Wilmot  Gifford ,  had  been  married  ;  they  had  been  married 
fome  Years ;  they  had  no  Offspring  ;  a  Suit  was  commenced  in  the  Spiritual  Court  for  a 
Divorce  ;  a  Sentence  was  pronounced,  which  in  the  Words  of  the  Book  are  propter  vitium 
perpetuum  et  impoteniiam  Generationis  in  the  Hufband.  The  Sentence  having  fo  proceeded, 
not  long  afterwards  both  thefe  Parties  married  again,  and  each  by  the  Second  Marriage  had 
feveral  Children  :  Some  Years  afterwards  a  Caufe  aroie,  in  which  it  became  a  Quedion, 
"Whether  the  Iffue  by  the  Second  Marriage  of  the  Hufband  thus  divorced  could  be  legitimate  ? 
It  was  contended,  that  thofe  fubfequent  Children  by  that  Hufband  had  proved,  and 
irrefragably  proved,  that  the  Foundation  of  the  Divorce  was  falfe ;  that  there  could  not  be 
that  vitium  perpetuum  which  was  made  the  Ground  of  the  Divorce.  The  Common-Law 
Court,  before  whom  this  Quedion  came,  clearly  held,  that  That  was  neceffarily  proved 
by  the  fubfequent  Children  which  that  Hufband  had  had  ;  but  dill  clear  as  it  was,  that 
this  Sentence  was  founded  in  an  apparent  Falfhood,  yet  it  mud  dand  :  It  is  the  Sentence 
of  that  Court  to  which  the  Conditution  of  the  Country  has  entruded  the  Decifion  of  fuch 
Matters  ;  it  is  not  for  our  Courts  to  enquire  into  it  ;  we  fhould  ufurp  a  )  urifdiblion  which 
does  not  belong  to  us ;  and  upon  that  Ground  it  was  determined,  that  till  that  Sentence 
of  Divorce  was  undone  in  the  Eccltfiadical  Court,  it  mud  be  binding  and  conclufive,  and 
the  Iffue  of  the  Second  Marriage  mud  be  deemed  legitimate. 

My  Lords,  No  Cafes  can  well  be  imagined  dronger  than  thefe  to  fhew,  that  even  Sentences 
founded  in  Agreement,  founded  on  what  may  be  called  Collufion  of  the  Parties,  are  yet 
binding,  till  they  are  relcinded  in  that  Court,  to  which  alone  the  Law  of  England  has 
intruded  and  confined  the  Confideration  of  fuch  Matters. 

Another  Cafe,  which  has  already  been  mentioned  to  your  Lord  (kips,  is  the  Cafe  of 
Hatfield  and  Hatfield ,  which  feems  to  me  alfo  to  decide  this  Point,  and  to  decide  in  Terms. 
The  Cafe  has  been  already  fully  dated  to  your  Lordfhips  ;  I  need  therefore  only  point  out 
One  or  Two  Particulars  of  it :  There  was  a  Difpute  between  the  Heir  of  one  Hatfield  and 
a  Woman,  who  claimed  to  be  the  Widow  of  the  Father  of  that  Heir  ;  he  infided  upon  it, 
that  fhe  was  not  the  Wife  of  Hatfield  his  Father,  becaufe  fhe  had  been  married  to  one 
Porter ;  the  Marriage  with  Porter  was  proved  ;  Porter ,  who  was  a  Party  to  the  Suit  in  the 
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Court  of  Equity,  admitted  it  upon  his  Oath  :  A  Releafe  was  obtained  by  the  Heir  from 
that  Porter:  In  order  to  get  rid  of  this  Releafe,  and  though  the  Fad!  of  Marriage  was 
proved  in  the  cleareft  Terms,  the  Woman  commenced  a  Suit  for  Jactitation  of  Marriage 
againft  Porter  in  the  Spiritual  Court;  a  Sentence  upon  his  not  appearing  was  pronounced  in 
that  Court  againft  him,  and  that  was  held  in  the  Houfe  of  Lords  to  be  conclufive.  Thofe 
who  went  before  your  Lordfhips,  then  fitting  in  Judicature,  faid,  this  was  a  Sentence  by  a 
Court  which  had  the  alone  Jurifdidtion  of  the  Matter,  and  while  it  (food — it  muft  decide. 
The  Books  that  take  Notice  of  this  Cafe  exprefsly  fay,  that  the  Sentence  was  confidered — - 
indeed  after  the  Cafe  dated  to  your  Lordfhips  it  could  not  but  be  fo  confidered, — as  collufive, 
I  think  is  one  of  the  Words  to  be  found  in  the  Books  ;  and  yet  though  appearing  to  be  a 
feigned  and  collufive  Sentence,  the  Anfwer  was,  that  Collufion  is  to  be  judged  of  alone  in 
the  Court  where  the  original  Matter  arifes,  which  has  alone  Jurifdidtion  upon  the  Subjedt  ; 
no  other  Court  can  confider  it. 

My  Lords,  I  am  aware  that  it  may  be  faid  in  Anfwer  to  this  Cafe,  that  this  was  in  a  Court 
of  Equity,  which  had  no  Jurifdidtion  to  enquire  into  Queftions  concerning  Marriage  in  the 
Ecclefiaftical  Court.  My  Lords,  that  is  no  Anfwer  ;  for  wherever  a  Sentence  founded  in 
Agreement  between  Parties  is  ufed  to  the  Prejudice  of  a  Third  Perfon,  in  whatever  Court  it  is, 
unlefs  the  Subjedt  be  of  fuch  a  Nature  that  it  is  exclufively  confined  to  the  particular  Court  in 
which  it  arifes,  wherever  luch  a  Sentence  is  attempted  to  be  ufed  againft  a  Third  Perfon, 
that  Third  Perfon  may  avail  himfelf  of  the  Collufion  upon  which  it  is  founded  :  For  how  is 
it,  that  in  all  common  Cafes,  where  Queflions  arife  about  collufive  Sentences,  that  the 
Party  againft  whom  they  are  ufed  gets  rid  of  them  ?  In  order  to  do  that  no  Proceeding  is 
requifite  in  the  Court  in  which  the  Sentence  is:  No-,  the  Perfon  againft  whom  it  is  urged 
fays,  however  that  Sentence  may  be  between  you  Two  who  are  Parties  to  it,  however  it  may 
bind  you,  it  is  founded  in  Agreement  between  you  Two,  and  it  is  nothing  to  me  ;  as  againft 
me  it  is  void.  Thus  in  the  common  Cafe  of  Executors,  a  Creditor  has  a  Right  to  be  paid 
out  of  the  Effedls  left  by  a  dead  Perfon,  who  is  Debtor :  The  Executor  intending  to  cheat 
the  Creditor  by  an  Agreement  with  another  Perfon,  who  is  no  real  Creditor,  prevails  upon 
him  to  commence  a  Suit,  and  fuffers  Judgment  to  pafs  at  the  Inftance  of  fuch  a  Friend;  by 
which  he  is  made  the  original  Creditor,  and  the  Executor,  as  Representative,  Debtor  to  the 
Perfon  fo  filing  by  Agreement.  The  real  Creditor  cannot  purfue  any  Steps  to  undo  the 
Judgment:  No;  he  lays,  by  Way  of  Anfwer,  that  Judgment  is  void  againft  me;  you  Two 
Perfons  agreeing  and  colluding  together  fhall  not  turn  the  Forms  of  Law  to  my  Prejudice  : 
And  as  this  may  be  done  in  one  Cafe,  why  not  in  every  other,  where  a  Judgment  or  a 
Sentence  founded  upon  Collufion  is  ufed  againft  a  Third  Perfon,  who  has  no  Way  to 
anfwer  it  but  by  faying  at  once,  it  is  void  againft:  me,  however  it  may  Hand  good 
between  you  ? 

T  his,  my  Lords,  is  the  Way  in  which  all  Judgments  by  Collufion  or  by  Covin  in  my 
Knowledge  are  anfwered  and  got  lid  of.  But  in  the  Cafe  of  Hatfield  and  Hatfield ,  which  I 
laft  alluded  to,  it  is  anfwered,  that  the  Court  of  Equity,  and  the  Houfe  of  Lords  judging 
as  a  Court  of  Equity,  had  no  Authority  to  enquire  at  all  into  a  Matter  depending  in  the 
Ecclefiaftical  Court  relating  to  Marriage,  becaufe  that  Court  hath  an  exclufive  Jurifdidtion 
upon  the  Subjedt ;  and  yet  in  that  Cafe  and  in  this  there  could  be  no  Reafon,  I  fubmit 
to  your  Lordlliips,  why,  if  an  Agreement  of  the  Parties  could  be  a  Ground  for  impeaching 
a  Judgment,  it  might  not  be  as  well  done  in  that  Judicature  as  in  this? 

My  Lords,  When  I  am  fpeakiiig  of  any  Arguments  that  one  may  fuppofe  to  be  urged 
from  an  Attempt  to  prove  Collufion,  there  are  Differences  between  any  fuch  Judgments  as 
are  got  rid  of  by  a  Third  Perfon,  becaufe  prejudicial  to  him,  and  founded  upon  an  Agree¬ 
ment  between  Two  Parties  to  a  Suit  with  which  he  has  nothing  to  do  :  Is  that  the  prefenc 
Cafe  ?  No  Third  Perfon,  that  has  an  Intereft,  attempts  now  to  fet  afide  this  Judgment :  The 
Object  here  is  to  annul  the  Judgment  as  between  the  Parties  to  that  Suit.  In  all  the  Cafes 
that  can  be  referred  to,  where  Queftions  arife  upon  Judgments  paffing  by  Agreement,  in¬ 
tended  to  be  levelled  againft  a  Third  Perfon  ;  in  all  fuch  Cafes,  as  between  the  Parties,  the 
Judgment  Hands  good.  The  Objedt  of  thofe,  who  in  fuch  Refpedts  impeach  the 
Judgment,  is  merely  to  prevent  its  having  Effedt  againft  thofe  who  are  Strangers  to  it: 
But  here  this  judgment,  this  Sentence,  muft,  as  between  the  Parties,  be  totally  undone  and 
annihilated,  or  elfe  it  decides  the  Queftion  becaufe  unlefs  it  is  undone,  if  it  Hands  good 
between  thofe  Two  Parties  till  properly  impeached  in  the  Ecclefiaftical  Court,  why  then 
they  are  not  Hufband  and  Wife:  And  this  Confideration  materially  diftinguifties  fuch  a 
Judgment,  fo  impeached  as  the  prefent  is,  from  the  common  Cafe  in  which  Judgments 
are  to  be  affedted,  not  fo  as  to  be  avoided  between  the  Parties,  between  whom  theyftand 
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good,  but  as  being  laid  afide  more  properly  than  being  avoided,  fo  as  not  to  be  turned  to 
the  Prejudice  of  a  Third  Perfon,  who  is  not  a  Parry  ro  them. 

My  Lords,  Another  Diftindtion  which  I  have  before  fuggefted  to  your  Lordfhips,  which 
I  remind  your  Lordfhips  of,  as  upon  rhe  prefenc  Head  of  the  Arguments  I  am  luggefting 
to  your  Lordfhips,  there  is  this  Difference  between  all  the  Cafes  that  can  be  brought  before 
your  Lordfhips  upon  the  Head  of  Collufion  or  Agreement ;  in  all  thofe  Cafes,  in  fuch  as  I 
have  alluded  to,  and  a  hundred  others  might  be  put  which  fall  within  the  fame  Rule  as  a 
Judgment  fet  on  foot  by  an  Executor  to  defraud  an  honeft  Creditor:  In  fuch  Cafes  the 
Parties  have  no  Way  themfelves  to  commence  a  Suit  to  fet  afide  this  Judgment ;  their 
Mode  of  doing  it  is,  when  the  Judgment  is  ufed  againft  them,  anfwering,  Whatever  the 
Judgment  may  be  as  between  you  Two,  as  to  me  it  is  void  :  But  there  is  no  regular 
Procels  of  Law,  no  Suit  to  be  commenced,  by  which  any  fuch  Judgment  can  be  fet  afide 
by  a  Third  Perfon  :  There  is  no  Suit.  If  it  could  be  done  at  all,  it  muft  be  done  in  a 
Manner  which  furnifhes  Argument  in  Support  of  the  prefent  Sentence,  becaufe  it  could 
only  be  done  by  an  Application  to  that  Court  in  which  fuch  a  Judgment  is  given  ;  another 
Court  may  fay,  where  it  is  attempted  to  be  ufed,  that  if  it  be  proved  to  be  founded  in 
Agreement  by  thofe  who  are  Parties  to  it,  it  fhall  not  be  turned  againft  a  Third  Perfon  ; 
but  no  other  Court  but  that  in  which  the  Judgment  is  given  can  fet  it  afide  and 
annul  it. 

My  Lords,  Thefe  Diftindlions  clearly  appear,  as  I  fubmit  to  your  Lordfhips,  in  fuch 
Cafes  where  fuch  Judgments  are  attempted  to  be  got  rid  of  by  Third  Perfons  as  detrimental 
to  their  Interefts :  But  I  believe  l  ean  produce  to  your  Lordfhips  a  Legiflative  Inftance, 
that  a  collufive  Judgment  in  the  Spiritual  Court  cannot  be  fet  afide  after  once  given  ;  that 
■it  is  final  and  conclufive.  I  have  already  mentioned  it  to  your  Lordfhips  as  one  of  thofe  Points 
arifing  in  Courts  of  Juftice,  upon  which  all  Confideration  is  confined  to  the  Ecclefiaftical 
'•Courts  :  None  is  more  important  than  a  Queftion  concerning  Baftardy  or  Legitimacy.  The 
Way,  your  Lordfhips  know,  in  which  that  Queftion  is  fent  to  be  tried  by  the  Ecclefiaflical 
Court,  is  this  :  In  Adtions  of  various  Sorts,  where  a  Perfon  claims  a  Title  by  Defcent, 
the  Legitimacy  of  his  Birth  becomes  material ;  if  the  Party  againft  whom  he  claims 
fays  that  he  is  a  Baftard,  and  upon  that  an  Iffue  is  joined,  the  Common  Law  Courts  in 
which  the  Queftion  arifes  fend  the  Matter  to  the  Ecclefiaftical  Court  to  be  enquired  of  and 
decided.  In  Anfwer  to  a  Writ  for  that  Purpofe  going  from  the  Common  Law  Court  the 
Ecclefiaftical  Judge  makes  a  Certificate,  and  he  certifies  that  the  Party  is  a  Baftard,  or  is 
Legitimate  :  That  Certificate  is  conclufive  ;  it  is  not  only  conclufive  between  the  Parties  to 
the  Suit,  it  is  conclufive  to  all  the  World  ;  it  never  can  be  touched  or  moved  again  ;  that 
Certificate  once  received,  that  Record  in  the  Common  Law  Courts  is  final  for  ever. 

My  Lords,  To  prevent  the  Mifchiefs  that  might  arife  from  fuch  Tranfadtions  happening 
by  Agreement,  and  a  falfe  Certificate  obtained  by  Collufion,  depriving  Perfons  of  their  legal 
Rights,  various  Forms  are  now  requifite  by  an  Adt  of  Parliament,  which  I  will  ftate  to 
your  Lordfhips,  that  originally  were  not  fo.  Various  Proclamations  are  necefiary  in  the 
Court  of  Chancery,  and  likewife  in  the  Court  of  Common  Law,  in  which  fuch  Queftion 
arifes,  in  order  to  give  nniverfal  Notice  to  all  Perfons  who  may  by  Poffibility  be  interefted, 
that  fuch  a  Queftion  is  to  be  fent  to  the  Ecclefiaftical  Court :  But  before  that  Adt,  of  Par¬ 
liament  no  fuch  Proclamations  were  neceffary.  The  Adt  of  Parliament  will  fhew  your 
Lordfhips  what  then  was  the  Effedt  of  a  collufive  Sentence  in  the  Spiritual  Court  upon 
the  Subjedt  of  Baftardy;  and  the  Sentence  of  that  Court  was  conclufive,  and  could  not  be 
touched  by  any  Temporal  Judicature. 

My  Lords,  The  Act  of  Parliament  was  made  in  the  9th  of  King  Henry  theVIth,  Chapter 
the  nth:  The  Title  of  the  Adt  is,  “  Proclamations  before  a  Writ  be  awarded  to  a  Bifhop 
to  certify  Baftardy.5* 

My  Lords,  The  Preamble  of  the  Adt  before  it  comes  to  the  enadting  Part  is  very  long. 
I  need  not  read  the  Whole  of  it  to  your  Lordfhips :  It  is  in  Subftance  this :  “  That  feveral 
Perfons,  who  are  named  as  petitioning  in  the  Law,  who  claim,  fome  as  Sifters,  and  others 
as  claiming  under  Sifters,  to  be  Heirs  of  Edmond  Earl  of  Kent,  were  apprehenfive  of  the 
Effedt  of  a  collufive  Certificate  that  would  be  obtained  by  Eleanor  the  Wife  of  James  Lord 
Audley ,  who  pretended  herfelf  to  be  the  Daughter  of  that  Edmond  Earl  of  Kent ;  and  the 
Meaning  of  the  Adt  was  to  prevent  the  Effedt  of  fuch  a  collufive  Certificate,  which  was 
apprehended  would  be  obtained  by  this  Eleanor  Wife  of  James  Lord  Audley  ;  and  ftating 
that  there  was  no  Foundation  for  any  fuch  Pretence.  That  Ihe  was  not  the  Daughter  of  the 
faid  Edmond*  the  Adt  goes  on  to  fay ;  neverthelefs  the  faid  Eleanor ,  the  Wife  of  James* 
upon  great  Subtilty,  Procefs  imagined,  privy  Labour,  and  other  Means  and  coloured  Ways, 
to  the  Intent  that  fhe  ought  to  be  certified  Mulier  by  fume  Ordinary,  in  cafe  that  Baftardy 
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fhould  be  alledged  in  her  Perfon,  hath  brought,  as  it  is  faid,  in  Examination  before  certain 
Judges  in  the  Spiritual  Court,  knowing  nothing  of  thefe  Contrivances,  certain  iuborned 
Proofs  and  Perfons  oi  her  AfTent  and  Covin,  depofing  for  her,  that  fhe  was  begotten  within 
Marriage  had  and  folemnized  between  the  faid  Edmund  and  Conjlance ,  late  Wife  of  Thomas 
Lord  Defpenfer  ;  fo  that  it  is  very  likely  that  the  fame  Ordinary  would  certify  the  faid  Eleanor 
the  Wife  of  James  Mulier  *,  which  Certificate  fo  had  and  made  ought,  by  the  Law  of  Eng¬ 
land,  to  difherit  the  faid  Duchefs,  Duke  of  York ,  Earl  of  Salijbury ,  Earl  of  Wejlmor eland , 
John  Earl  of  Typtoff,  Alice ,  Joyce ,  and  Henry ,  and  their  lffue  for  ever,  of  the  whole  Inheri¬ 
tance  aforefaid.”  Thus  your  Lordfhips  fee  it  is  Hated  that  fuch  a  Certificate,  fo  obtained 
by  the  moft  flagrant  Covin  and  Collufion,  which  is  ftated  here  in  this  Preamble  of  the  Adt, 
is  faid  to  have  fuch  Effedt,  that  it  ought  by  the  Law  of  England  to  difinherit  the  Heirs  and 
their  lffue  for  ever,  though  a  Certificate  moft  palpably  obtained  upon  the  groffcft  Fraud  and 
Collufion.  Then  it  goes  on  to  provide ,  “  Whereupon  the  Premifes  tenderly  confidered 
and  to  efchew  fuch  fubtle  Difherilons,  as  well  in  the  faid  Cafe  as  in  other  Cafes  like  in  Time 
to  come,  by  the  Advice  and  Affent  of  the  Lords,  and  at  the  Requeft  of  the  faid 
Commons,  it  is  ordained,  ‘  That  if  Eleanor  the  Wife  of  James  be  certified  Mulier , 
that  no  Manner  of  Certificate  fhall  in  any  wife  put  to  prejudice,  bind,  endamage,  or  con¬ 
clude  any  Perfon,  but  him  or  his  Heirs  that  was  a  Party  to  the  Plea/  Thus  it  provides 
a  Remedy  in  that  particular  Cafe  :  Then  it  goes  on  to  enatt,  that  in  futureall  Proceedings 
of  this  Sort  (hall  be  attended  with  different  Proclamations  that  are  ordered  by  that  Adi, 
that  it  may  in  future  be  known  when  fuch  Certificate  will  be  applied  for  to  the  Spiritual 
Courts,  and  that  all  Parties  interefted  may  have  Notice  to  make  their  Objections.  Now, 
my  Lords,  what  will  be  faid  of  the  Effedl,  the  Weight,  the  Authority  of  Ecclefiaftical 
Sentences  in  this  Part  of  the  Law  after  the  Adt  of  Parliament  ?  Does  it  not  appear  by  this 
Law,  that  the  Certificate,  in  other  Words  the  Decifion,  of  the  Ecclefiaftical  Court  in  a  Cafe 
of  Baftardy,  even  though  founded  upon  Collufion,  was  decifive,  when  once  it  was  formally 
received  from  the  Ecclefiaftical  Judge  ?  And  if  it  was  fo,  will  it  be  at  all  a  Stretch  of  the 
Authority  of  that  Judicature  now  to  fay,  that  a  Sentence  in  a  Caufe  of  Marriage,  which  is 
as  peculiarly  to  be  confined  to  their  Jurifdiction,  ought  to  have  the  fame  Force?  And  if  it 
is  not  to  have  the  fame  Force,  will  it  not  be  breaking  in  upon  or  evading  that  JurifdiCtion, 
in  a  Way  which  your  Lordfhips  Predeceffors  have  never  done,  if  you  (hould  now  fuffer  this 
Sentence  in  another  Place  to  be  impeached  and  overturned  ? 

My  Lords,  Your  Lordfhips  will  remark,  that  in  thofe  Cafes  which  your  Lordfhips  have 
been  referred  to,  there  is  one,  the  Cafe  of  Forgery,  which  is  the  Cafe  of  Farr ,  that  is  more 
exactly  like  the  prefent,  and  where  a  Decifion  of  the  Spiritual  Court  upon  a  Will  is  held 
to  be  decifive  againft  the  cleared  Proof  of  Forgery.  But  with  refpedl  to  the  other  Cafes, 
your  Lordfhips  will  obferve,  that  they  are  all  Civil  Cafes :  And  if  this  Difference  and  Re¬ 
fpedl  is  to  be  paid  to  Sentences  by  the  Ecclefiaftical  Judicature  in  Civil  Caufes,  I  am  fure 
•  I  need  not  obferve  to  your  Lordfhips  that  in  Criminal  Caufes,  where  the  noble  Lady  at 
your  Lordfhips  Bar  is  to  be  entitled  to  every  Indulgence,  to  every  Favour,  thefe  Deci- 
lions  do  from  that  Confideration  acquire  double  Force. 

My  Lords,  It  may  be  faid,  what  did  this  Adi  of  Parliament  of  James  the  Firft  mean  ? 
that  when  there  had  been  fuch  a  Sentence  as  this,  though  thofe  who  were  Parties  to  it  knew 
that  they  were  in  Truth  Man  and  Wife,  that  after  fuch  a  Sentence  either  of  the  Parties,  fo 
knowing  that  they  were  Man  and  Wife,  fhould  be  at  Liberty  to  marry  again  without  incur¬ 
ring  the  Penalties  of  this  Statute  ?  In  Anfwer  to  that  it  may  be  replied,  that  whilft  this  Sen¬ 
tence  Hands,  if  there  be  any  Weight  in  the  Arguments  urged  in  Support  of  it,  it  is  not  to 
be  prefumed  that  it  was  fo,  or  could  be  fo,  known  to  the  Parties  ;  becaufe  that  was  to  im¬ 
peach  the  Sentence.  But  another  Anfwer  occurs  from  the  Adi  itfelf  j  for  the  Adi  did  not 
mean  in  all  Cafes  to  punifh  a  Second  Marriage,  where  the  former  Hufband  and  Wife  were 
found  to  be  living  *,  becaufe  there  is  an  Exception  in  the  Adi,  an  Exception  which  permits, 
I  mean  fo  as  not  to  make  it  punifhable,  permits  a  Marriage  with  a  Second  Hufband  or 
Wife,  even  though  the  former  be  living,  and  be  known  to  be  living.  Let  but  the  Sea  be 
placed  between  the  Hufband  and  Wife  for  Seven  Years,  though  they  know  each  other  to 
be  living,  the  Law  takes  not  Place  ;  they  are  not  theSubjedls  of  Punifhment :  That  I  take 
to  be  extremely  clear.  The  Circumftance  of  Knowledge  does  not  neceffarily  import,  that  a 
Perfon  marrying  a  Second  Hufband  or  Wife  muft  be  fubj,edt  to  the  Penalties  of  this  Law  on 
account  of  that  Knowledge  of  the  Firft  Hufband  or  Wife  being  living.  As  to  the  Immo¬ 
rality  of  the  Cafe,  as  to  the  Effedt  againft  Religion,  againft  the  eternal  facred  Obligation  of 
Marriage,  it  remains  exadlly  the  fame,  whether  the  Hufband  is  on  this  Side  the  Channel 
or  the  other.  But  the  Law  has  faid  in  that  Cafe,  though  the  Ceremony  of  Marriage  would 
be  thus  offended  againft,  though  the  Obligation  would  be  fo  far  violated,  'that  a  Hufband 
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or  Wife,  knowing  that  the  other  Hufband  or  Wife  were  living,  fhould  take  a  Second  yet 
that  Knowledge  is  not  fufficient  within  the  A£t  in  that  Inftance  to  fubjedt  the  Party  to 
Punifhment.  It  is  not  therefore  in  every  Cafe  that  the  taking  a  Second  Hufband  or  Wife, 
even  with  Knowiedge  that  there  is  a  former  fubfifting,  will  fubjedt  a  Party  to  Puni fo¬ 
ment  that  the  Act  fays.  It  is  not  a  Part  of  the  prefent  Queftion  before  your  Lordfhips.  To 
fuppofe  that  after  this  Sentence  the  noble  Lady  at  your  Bar  could  be  fo  well  acquainted  with 
the  Ecclefiaftical  Law,  as  to  know  that  this  Sentence  would  not  be  binding  ;  that  is  too  ab- 
furd  to  fuppofe.  If  a  Sentence  in  the  Ecclefiaftical  Court  is  to  have  that  Weight,  which  it 
has  had  from  the  earlieft  Times  •,  if  the.  fame  Rule  is  to  take  Place  in  Criminal  Courts  of  Ju¬ 
dicature,  and  in  Favour  of  the  Criminal,  which  has  been  again  and  again  eftablifhed  in  Civil 
Caufes  ;  then  this  Sentence  is  conclufive.  There  will  be  an  End  of  the  prefent  Profecution. 
And  your  Lordfhips  will  not  forget  what  I  did  before  take  the  Liberty  to  fuggeft  to  your 
Lordfhips,  that  giving  the  utmoftSanCtion  to  this  Sentence,  you  never  baftardize  Iftue,  you 
never  difturb  Families,  you  never  deprive  Individuals  of  their  Right ;  becaufe  every  hu¬ 
man  Creature,  who  is  at  all  interefted  to  difpute  a  Sentence  againft  a  Marriage,  who  wifhes 
to  fet  up  or  fupport  it,  may  at  any  Time  apply  to  the  Ecclefiaftical  Court,  and  there  have 
the  Marriage  fet  up  again  and  eftablifhed.  No  Caufe  therefore  can  ever  pals,  in  which  a 
Marriage  will  remain  undone  by  fuch  a  Sentence,  except  where  there  is  no  human  Creature 
who  thinks  it  worth  their  while  to  endeavour  to  fupport  it.  And  this  Temporal  Law 
may  Purely  very  well  go  uninforced  while  a  Sentence  (lands,  and  on  account  of  that  Sen¬ 
tence,  which  with  the  utmofl:  Weight  and  Credit  given  to  it  can  produce  no  Temporal  Mif- 
chief.  If  it  be  wrong,  if  the  Parties  to  it  in  procuring  it  did  wrong,  it  may  at  any  Time  be 
undone  in  the  Ecclefiaftical  Court  *,  and  as  to  the  Offence  againft  the  Right  of  Marriage, 
againft  the  religious  Conftitution  of  the  Kingdom,  that  Court  may  at  any  Time  effectually 
punifo  thofe  who  have  been  guilty  of  any  fuch  Offence,  who  have  improperly  married  a 
Second  Hufband  or  Wife,  who  have  improperly  attempted  to  get  rid  of  a  Marriage  that 
was  legally  eftablifhed. 

And  therefore  upon  the  Whole  I  fubmitto  your  Lordfhips,  that  upon  the  Authorities  of 
Law  there  is  no  Ground  to  impeach  or  attack  this  Sentence ;  that  it  is  final,  it  is  conclu¬ 
five,  of  courfe  no  other  Evidence  ought  to  be  received  impeaching  this  Marriage  *  that  the  In¬ 
dictment  therefore  muft  fall ;  and  that  as  no  Evidence  can  be  received,  it  would  be  idle,  im¬ 
pertinent,  and  of  no  Ufe  to  ftate  it. 

Doftor  Calvert • 

My  Lords, 

It  is  my  Duty  likewife  to  trefpafs  a  little  upon  your  Lordfhips  Patience  on  the  fame  Side 
with  the  Gentlemen  who  have  gone  before  me,  though  this  Queftion  has  been  by  them 
conftdered  in  the  wideft  Extent  of  View  that  I  believe  it  is  capable  of. 

My  Lords,  The  Motion  now  made  by  the  Noble  Lady  at  your  Lordfhips  Bar  is  this, 
that  having  that  Species  of  Evidence  which  fhe  apprehends  is  conclufive  in  her  Favour, 
and  precludes  the  Profecutor  from  going  into  any  Evidence  on  his  Part,  it  may  be  received 
by  your  Lordfhips  as  the  only  Matter  proper  to  take  into  Confideration. 

My  Lords,  That  Evidence  which  her  Grace  offers,  is  a  Sentence  in  the  Ecclefiaftical 
Court,  pronounced  in  a  due  Suit  thereupon,  in  a  direCt  Line  of  Marriage-,  the  Purport  of 
which  was,  that  there  was  no  Marriage  fubfifting  between  the  Honourable  Mr.  Augujlus 
Hervey  and  the  Noble  Lady  at  the  Bar,  as  the  Indictment  lays  there  was,  at  the  Time  fhe 
married  the  late  Duke  of  Kingfion ,  that  Marriage  being  the  foie  Foundation  of  this  Accu- 
fation  -,  for  if  that  fails,  the  Marriage  with  the  Duke  of  Kingjlon  was  perfectly  innocent. 
If  this  is  a  Proof,  fuch  a  one  as  your  Lordfhips  by  Law  ought  to  abide  by,  that  there 
was  no  fuch  Marriage  fubfifting  between  them,  to  go  into  Evidence  of  any  Sort  muft 
be  totally  nugatory. 

My  Lords,  It  is  well  known,  that  by.  the  Conftitution  of  this  Kingdom  there  are  different 
Courts  appointed  for  the  Litigation  of  different  Queftions  -,  thefe  Courts  are,  as  the  Con¬ 
ftitution  fuppofes,  well  adapted  to  the  Purpofes,  and  exercife  that  JurifdiCtion  which  can 
take  up  the  Point  originally,  and  determine  it  direCtly ;  and  it  is  contended,  that  while 
that  Determination  fubfifts,  it  ought  to  have  its  EffeCt  in  all  other  Places,  and  in  all  other 
Courts  where  there  (hall  be  Occafion  to  make  Ufe  of  it. 

My  Lords,  This  is  not  alferted  only  of  one  Species  of  Courts,  I  mean  the  Ecclefiaftial 
Courts,  but  it  applies,  I  apprehend,  to  Sentences  of  all  others  whatever,  that  when  a 
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Judgment  has  been  given  by  any  Court  having  original  and  diredt  Jurifdidtion,  though 
•that  may  incidentally  come  before  another  Court,  yet  they  don’t  go  into  that  Queftion 
which  has  by  a  competent  Judicature  been  before  determined. 

My  Lords,  It  is  true,  it  is  impoffible  for  any  Courts  to  continue  to  exercife  their  Ju¬ 
rifdidtion  for  any  confiderable  Time  without  many  Queftions  incidentally  arifing,  which  are 
not  really  and  originally  within  their  Jurifdidtion,  many  of  Ecclefiaftical  Cognizance  ;  and 
for  the  Purpofe  of  determining  that  Caufe,  if  the  incidental  Point  has  not  already  had  a  De- 
cifion  in  an  Ecclefiaftical  Court,  they  muft  be  gone  into ;  becaufe  if  they  were  not,  there 
would  be  no  End  of  the  Interruption  of  Juftice.  Many  Queftions  arife  in  the  Ecclefiaf¬ 
tical  Courts,  which  are  originally  of  Common  Law  Jurifdidtion,  yet  the  Ecclefiaftical  Court 
muft  go  fo  far  into  that  Confideration,  as  to  fee  whether  the  Pretence  be  true :  For  the 
Purpofe  only  of  determining  the  Caufe  then  before  that  Court,  they  could  not  have  origi¬ 
nally  determined  this  Queftion.  Suppofe,  for  Inftance,  a  Legatee  claiming  a  Legacy  in 
an  Ecclefiaftical  Court,  the  Executor  may  plead  a  Releale  ;  now  the  Validity  or  Invalidity 
of  that  Releafe  is  originally  cognizable  by  the  Common  Law  Courts  and  no  other,  yet  the 
Ecclefiaftical  Judge  muft  fo  far  take  that  Plea  into  Confideration,  as  to  fee  whether  there  is 
'prima  .Facie  a  Releafe  or  no  :  But  it  was  pleaded  in  Reply,  that  there  had  been  a  Queftion 
upon  that  Releafe  at  Common  Law,  that  it  had  been  there  put  in  Iftue,  and  that  there  was 
a  Verdidt  againft  that  Releafe.  I  apprehend,  that  no  Ecclefiaftical  Judge  then  would  think 
himfelf  at  Liberty  to  enter  into  the  Queftion,  whether  it  was  a  good  Releafe  or  no  ;  but 
the  Verdidt  muft  be  taken  as  true,  becaufe  the  Court,  though  incidentally  it  was  obliged 
to  take  Notice  of  it,  has  not  a  Jurifdidtion  to  determine  the  original  Queftion. 

My  Lords,  This  may  be  applied  to  the  Queftion  that  is  now  before  your  Lordfhips : 
Marriage  Caufes  are  peculiarly  by  the  Conftitution  given  to  the  Ecclefiaftical  Courts,  they 
alone  can  determine  an  original  and  diredt  Queftion  of  Marriage  as  between  the  Parties ; 
and  if  Determinations  of  Courts,  having  original  and  diredt  Jurifdidtion,  are  to  receive 
Weight,  and  meet  with  Credit  from  all  other,  then  the  Determinations  of  Ecclefiaftical 
Courts  upon  Marriage  ought,  wherever  they  come  in  Queftion  in  any  other  Court,  like- 
wife  to  be  received  as  conclufive.  The  obvious  Reafon  of  this  ftrikes  me  to  be,  becaufe 
though  every  Court  can  determine  in  feme  Meafure  a  Queftion  merely  as  applied  to  what 
is  then  before  them,  yet  they  cannot  determine  it  generally,  they  cannot  determine  the 
very  Queftion  as  applicable  to  other  Purpofes.  As  for  Inftance,  fuppofe  any  temporal 
Right  under  a  Marriage  is  to  be  conftdered  in  a  Common  Law  Court,  and  it  may  be  ne* 
cefiary  for  that  Purpofe  to  enquire  whether  there  be  fuch  a  Marriage  •,  the  general  Quef¬ 
tion,  whether  fuch  Perfons  are  to  all  Intents  and  Purpofes  Man  and  Wife,  whether  they 
are  bound  by  the  Obligations  of  Duty  arifing  from  that  State,  is  certainly  not  to  be 
determined  but  in  a  Court  of  Ecclefiaftical  Jurifdidtion  ;  and  when  that  Court  has  been  in 
Pofleftion  of  the  original  and  general  Queftion,  and  has  determined  it,  for  the  Common 
Law  Court  to  enter  into  it,  might  be  in  Eftedt  to  alter  and  undo  a  Judgment,  as  far  as 
the  Confideration  then  is  before  the  Court,  which  certainly  that  Court  has  no  Jurifdidtion  to 
do.  That  this  is  to  be  received  as  a  general  Pofition,  I  apprehend,  is  fupportable  upon  this 
Ground;  upon  the  great  Incongruity  of  Sentences,  which  otherwife  muft  arife.  Now 
fuppofe  there  be  a  Sentence  in  a  Court  that  has  the  original  Jurifdidtion  to  determine  Mar¬ 
riages  between  Man  and  Wife  ;  to  determine  upon  the  State  of  thofe  Perfons,  whether 
they  are  in  Fadt  in  that  Relationlhip ;  all  Determinations  upon  that  Queftion  in  any  other 
Court  may  be  diredtly  contradidtory  to  that  Sentence,  which  ftill  muft  remain ;  for  the 
Parties  will  and  muft  remain  Man  and  Wife,  or  the  contrary  not  Man  and  Wife,  accord¬ 
ing  as  the  Sentence  was,  if  that  Queftion  has  been  diredtly  determined  in  an  Ecclefiaftical 
Court ;  and  any  Determination  that  would  be  given  by  another  Court,  may  be  contrary 
to  that  Obligation  and  that  Connedtion  which  the  Court,  having  a  Power,  has  determined 
was  between  them.  On  thele  Confiderations  therefore,  I  apprehend,  it  is,  that  whenever 
a  Queftion  of  Matrimony  has  arifen  in  any  Common  Law  Court,  if  there  has  been  no 
Determination  in  the  Ecclefiaftical  Court,  the  Queftion  may  be  open ;  but  if  that  Quef¬ 
tion  lias  ever  come  diredtly  in  point  before  the  Court,  having  direct  Jurifdidtion  to  deter¬ 
mine  it,  1  apprehend  to  this  Time  there  always  has  been  fuch  Credit  given  to  the  Sentence, 
that  it  is  taken  to  be  conclufive  and  be  determined  between  the  Parties. 

My  Lords,  This  Diftindtion  was  made,  I  conceive,  upon  the  belt  Grounds,  fo  long 
ago  as  that  Cafe  alluded  to  by  the  learned  Gentlemen  who  have  gone  before  me,  I  mean 
Kenn  s  Cafe,  reported  by  Sir  Edward  Coke ;  that  was  in  the  Reign  of  King  James  I.  In  that 
Cafe  there  is  cited  die  Cafe  o k  Corbett,  which  was  as  early  as  Edward  IV.  Taking  the  Doc¬ 
trine  laid  down  upon  thefe  Two  Cafes  together,  the  Pofition  there  eftablilhed,  and  I  truft 
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adhered  to  ever  fince,  is  this,  that  when  there  has  been  aQueftion  of  Marriage  litigated  by 
the  Parties  themfelves  in  a  proper  Court,  and  the  Queftion  has  been  determined  upon  the 
Marriage,  the  Sentence  will  always  hold  good,  till  it  is  reverfed  by  that  Court.  So  much 
was  determined  in  the  Cafe  of  Kenn  :  In  the  Cafe  of  Corbett  it  was  determined,  that  where 
One  of  the  Parties  is  dead,  and  no  fuch  Sentence  was  had  between  the  Parries  while  living, 
a  Perfon  cannot  commence  Proceedings  in  the  Ecclefiaftical  Court  relative  to  that  Marriage: 
The  Reafon  is,  that  then  the  ObjeCt  of  fuch  a  Suit  muft  be  temporal  Confiderations  only, 
it  mult  be  to  baftardize  Iffue,  or  it  muft  be  for  fome  Purpol'es  which  the  Ecclefiaftical  Court 
has  not  original  JurifdiCtion  of;  but  the  mere  Queftion  of  Marriage,  of  Connection  be¬ 
tween  Man  and  Wife,  can  never  come  into  Queftion,  nor  ought  it  to  be  litigated  after  the 
Death  of  the  Parties  :  Therefore,  the  Ecclefiaftical  Court,  after  the  Death  of  the  Parties, 
does  not  entertain  that  Suit,  nor  can  it  be  legally  commenced. 

My  Lords,  There  are  a  Variety  of  Cafes  which  have  been  determined  that  have  been 
quoted  already  to  your  Lordfhips,  and  which  I  Ihould  be  very  forry  to  take  up  your  Time 
in  repeating ;  but  it  feems  to  me  on  thofe  Authorities  to  have  been  eftablifhed,  that  as 
often  as  thefe  Sentences  have  been  pleaded  they  have  been  allowed,  whether  they  were 
Sentences  in  Caufes  of  Nullity,  of  Marriage,  or  in  Jactitation  of  Marriage. 

My  Lords,  If  Danger  is  to  be  apprehended  from  too  much  Credit  being  given  to  fuch 
Sentences,  left  for  improper  Purpofes  they  might  be  unduly  obtained,  there  feems  to  be 
lefs  Danger  in  Queftions  that  arife  upon  Marriage  than  in  any  others  for  this  Reafon,  that 
there  can  be  no  Determination  againft  a  Marriage  but  what  is  open  to  future  Litigation. 
We  all  know,  that  in  a  Queftion  of  Marriage  any  Perfon  that  has  an  Intereft  may  intervene 
before  Sentence  given  ;  and  any  Perfon  having  an  Intereft,  though  they  have  negleCted  to 
intervene  in  that  Caule,  might  appeal  within  the  proper  Time  :  Nay,  I  will  go  fo  far  to  fay, 
that  if  any  Perfon  having  an  Intereft  Ihould  have  fo  far  negleCted  it  as  to  omit  availing  him- 
felf  of  an  Intervention  or  Appeal,  yet  he  might  ft  ill  come  before  the  Court,  fhew  his  In¬ 
tereft,  and  be  heard.  A  Marriage  Caufe  goes  farther  ftilL,  for  1  believe  in  moft  other  Cafes 
a  Determination  would  be  for  ever  binding,  at  leaft  to  the  Parties  ;  but  in  thefe  Queftions, 
I  conceive  it  is  not  •,  for  if  there  was  to  be  a  Queftion  between  a  Hufband  and  Wife  in  a 
Caufe  of  JaClitation,  and,  as  in  this  Caufe,  it  was  determined  that  there  was  no  Marriage, 
yet  the  Party  againft  whom  that  Sentence  was  obtained,  I  apprehend,  might  appear  after¬ 
wards,  he  might  produce  any  new  Proof  that  he  did  not  know  of  at  that  Time,  or  even 
if  he  had  not  produced  what  Proof  he  had,  he  might  be  heard  upon  it:  The  Reafon  of 
that  Indulgence  I  take  to  be  this :  By  the  Canon  Law  a  Marriage  was  held  to  be  indif- 
foluble,  and  for  that  Reafon  a  Sentence  againft  it  never  could  be  final:  Sententia  contra  Ma- 
trimonium  nunquam  tranfit  in  rem  Judicatam.  The  Canon  Law,  it  is  well  known,  has  been 
received  in  this  Country  with  refpeCt  to  Marriage,  particularly  as  to  that  Pofition  of  its  be¬ 
ing  indiftbluble.  In  moft  other  Queftions,  as  of  Property,  a  Perfon  might  be  bound  by 
Time,  bound  by  not  making  fo  good  a  Cafe  as  he  Ihould  have  done-,  but  as  a  Perfon 
cannot  releafe  himfelf  from  the  Obligations  of  Marriage  by  any  Lapfe  of  Time,  or  any 
NegleCt  in  ftating  his  Cafe,  the  Queftion  is  ever  open  therefore  thefe  Cafes  are  certainly 
the  leaft  dangerous,  becaufe  if  any  Body  appears,  who  apprehends  himfelf  injured  in  this 
Matter,  and  has  an  Intereft,  to  ihew  that  this  Judgment  was  not  duly  obtained,  he  may  be 
heard;  but  while  fuch  a  Sentence  remains  unimpeached,  I  apprehend  it  is  conclufive.  The 
Sentence  now  before  your  Lordfhips  is  a  Sentence  in  a  Caufe  of  JaClitation  -,  it  has  been 
fuppofed  upon  the  Authorities,  many  of  which  have  been  cited  to  your  Lordfhips  To-day, 
that  when  a  Sentence  determining  upon  this  Point  has  been  offered  in  any  Court  coming 
in  incidentally,  it  has  been  conftantly  received  :  But,  my  Lords,  it  has  been  received  with 
this  ReftriCtion,  as  it  is  laid  down  exprefly  in  Blackbam’s  Cafe,  which  has  been  already 
quoted,  it  muft  be  where  the  Marriage  has  been  direCtly  in  Iffue  ;  for  if  it  be  an  incidental 
Point  only,  it  would  not  then  be  latisfaCtory  :  In  Blackham’s  Cafe,  where  the  Queftion 
arofe  upon  the  Grant  of  an  Adminiftration,  it  was  argued,  that  the  Ecclefiaftical  Court 
having  determined  upon  that  Adminiftration,  they  had  virtually  determined  the  Marriage, 
and  therefore  it  was  binding  upon  all  Parties;  but  it  was  faid.  No,  the  Queftion  muft  be 
originally  and  direCtly  upon  the  Marriage,  or  it  fhall  not  have  EffeCt ;  and  the  DiftinCtion 
feems  to  be  exceedingly  good. 

My  Lords,  In  order  to  bring  the  prefent  Cafe  therefore  within  this  Principle,  it  is  necef- 
fary  to  fhew,  that  the  Sentence  now  under  your  Lordftiips  Confideration  is  a  direCt  Deter¬ 
mination  upon  a  Marriage ;  becaufe  if  it  be  not,  it  would  be  liable  to  the  Objection  which 
I  have  now  ftated. 

My 
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My  Leris,  The  Proceeding  is  that  of  a  Canfe  of  Jactitation,  which  is  begun  by  a  Man  or 
Woman  :  In  this  Caufe  it  was  the  Woman  calling  upon  the  Perfon,  who  claims  to  be  the 
Hufband,  for  having  boafted  and  aliened  that  Lady  to  be  his  Wife,  to  abitain  from  fuch 
Aflertions  for  the  future. 

My  Lords,  Here  the  Queftion  originally  feems  to  be,  whether  the  Perfon  called  upon  had 
ever  really  claimed  the  Lady.  In  that  Stage  of  the  Caufe,  if  the  Claim  had  not  gone  as  far  as 
a  Jultification,  fome  of  the  Books  afiiniilate  this  Proceeding  to  a  Caufe  of  Defamation,  fup- 
■poling  it  to  be  a  Cafe  of  Words  only ;  and  when  upon  a  Marriage  being  pleaded  to  juftify  the 
Claim,  the  Queftion  turns  upon  that  Marriage,  it  may  perhaps  be  argued,  that  it  is  not  a 
direCt  Cafe  of  Marriage,  but  an  incidental  one  only :  It  may  not  therefore  be  improper  to 
confider  it  in  this  Cafe,  left  fuch  an  Gbiervation  fhould  be  made.  I  take  it,  that  when 
in  a  Caufe  of  JaCtitation  the  Defendant  gives  in  a  Plea  ftating  a  Marriage,  and  that  Mar¬ 
riage  is  contradicted  by  the  Plaintiff,  though  it  is  intended  indeed  as  a  Defence  to  the  Ac- 
cufation  for  which  he  is  called  upon  to  aniwer,  that  of  having  claimed  the  Lady,  yet  the 
Queftion  then  alters  its  Nature  ;  the  Plea  is  not  only  intended  to  intitle  the  Defendant  to 
•his  Admiflion,  but  the  Court  is  then  in  Pofleflion  of  the  Queftion,  whether  there  was  a 
Marriage  between  the  Parties,  and  the  Determination  is  direCt  upon  a  Marriage :  If  the 
Marriage  be  proved,  there  is  the  fame  Sentence  pafied  as  in  a  Matrimonial  Caufe  ;  there  is 
a  Sentence  direCtly  pronouncing  there  was  a  Marriage,  the  Parties  are  pronounced  to  be 
Man  and  Wife,  and  they  might  be  admonifhed  to  reftore  to  each  other  conjugal  Rites  :  If, 
on  the  contrary,  the  Defendant  Ihould  fail  in  Proof,  the  Determination  is  this,  that  the 
Party  has  failed  in  his  juftificatory  Matter,  and  the  Sentence  in  this  Cafe  goes,  that  the 
Judge  has  found  that  he  has  failed  in  the  Proof  of  the  Marriage  alledged  to  have  been 
had  between  them,  he  is  declared  to  be  free  from  all  Matrimonial  ContraCIs,  and  injoined 
not  to  boaft  in  future;  it  would  be  therefore  a  Fallacy  to  argue,  that  this  is  not  a  direCt 
Determination  of  the  Queftion  of  Marriage  :  It  is  indeed  ingrafted  upon  the  original  Caufe 
of  JaCtitation,  but  that  is  agreeable  and  confonant  to  Practice  in  other  Inftances. 

My  Lords,  It  is  not  a  monftrous  Thing  to  afiert,  that  a  Caufe  may  change  its  Nature 
from  its  original  Inftitution. 

[At  a  Motion  of  One  of  the  Peers  Part  of  the  Sentence  read.~\ 

Dofior  Calvert.  Unacquainted  as  I  am  with  the  Proceedings  of  this  high  and  auguft 
Court,  which  I  never  had  the  Honor  to  appear  in  before,  I  conceive  it  is  my  Duty  to  take 
immediate  Notice  of  thole  Words  which  have  been  read,  as  I  luppofe  they  were  called  for, 
becaufe  I  ought  to  confine  my  Obfervations  to  them  before  I  go  any  farther.  The 
Lady,  who  is  the  ObjeCt  of  that  Enquiry,  is  pronounced  to  be  a  Spinfter,  as  far  as  yet 
appears. 

My  Lords,  Thefe  Words  are  inferted  in  this  Sentence,  and  I  apprehend  are  in  every 
Sentence  of  this  Nature-,  the  Purport  of  which,  I  truft,  means  this,  that  the  Cafe  is  open 
to  future  Difquifition  upon  the  Principles  that  have  been  already  ftated  ;  that  though  the 
Judge  determines  upon  the  Evidence  that  is  then  before  him,  yet  the  Parties,  having  an 
Intereft  to  bring  that  Queftion  on  again,  may  be  heard.  As  far  as  yet  appears  to  us,  fays 
the  Judge,  the  Lady  is  free  from  all  Matrimonial  ContraCIs  and  as  long  as  that  Sentence 
remains,  I  mean  to  argue  that  it  is  a  conclufive  Sentence  :  I  don’t  mean  that  the  Court  is 
precluded  from  another  Enquiry ;  I  have  ftated,  that  no  Parties  are  precluded  from  another 
Enquiry  and  I  conceive  the  Meaning  of  thofe  Words  are  to  exprefs,  that  according  to 
the  Light  which  then  appears  to  the  Court,  the  Court  pronounces  the  Sentence  ;  but  a  Sen¬ 
tence  of  that  Sort  is  not  from  thence  to  be  argued  to  be  nugatory,  and  that  the  Court  deter¬ 
mines  nothing  the  Court  determines  upon  what  it  has  heard  ;  and  as  long  as  that  Sentence 
remains,  that  is  the  W ay  in  which  I  meant  to  put  it,  it  is  decifive  and  conclufive. 

My  Lords,  I  have  faid,  that  though  the  Caufe  began  originally  upon  the  one  Party  call¬ 
ing  on  the  other  tojuftify  his  Claim  as  Hufband  in  a  Caufe  of  Jactitation,  it  is  nothing 
monftrous  to  fuppofe  it  has  lb  far  changed  its  Nature  as  to  become  a  Marriage  Caufe;  and 
I  will  mention  other  Cafes  in  which  the  Ecclefiaftical  Courts,  as  is  well  known  to  the  Prac¬ 
titioners  in  thofe  Courts,  adopt  and  admit  of  a  fimilar  PraCtice.  Suppofe,  for  Infiance,  a 
Man  was  to  bring  a  Suit  againft  his  Wife  for  the  Reftitution  of  Conjugal  Rites  ;  in  Bar  of 
of  that  Reftitution  the  Woman  may  plead  Adultery  or  Cruelty  in  the  Hufband,  which  is 
certainly  a  Reafon  againft  admonifhing  her  to  return  home  to  her  Hufband  ;  but,  my  Lords, 
this  is  not  all  that  the  Court  would  do  in  fuch  a  Cafe,  for  file  having  pleaded  Ad  .  .  ry,  that 
Plea  becomes  in  Fad  a  Libel  in  the  Caufe,  and  it  will  become  a  Caule  of  Ad  It  r  ;  and  I 
have  known  within  my  Memory,  and  fince  my  Attendance  at  the  Bar,  Inftances  of  that  Sort. 
In  a  Cafe  of  Mathews  and  Mathews ,  determined  in  1770  in  the  Confiftcry  of  London ,  the 
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Wife  pleaded  Adultery  in  Bar  to  Reftitution ;  the  Caufe  went  on  in  that  Suit,  and  there 
was  a  Sentence  of  Divorce  :  Would  any  Body  contend,  that  it  was  not  as  direft  a  Sentence 
of  Divorce,  as  if  it  had  been  fo  originally  inftituted  ?  And  in  cafe  either  of  thofe  Parties 
had  married  again  during  that  Divorce,  and  an  Indictment  had  been  preferred  for  Poly¬ 
gamy,  can  it  be  contended  that  this  Sentence  of  Divorce  would  not  be  a  Defence  under 
the  Provifo  in  the  Body  of  the  A<5t  ? 

My  Lords,  Another  Inftance :  Suppofe  a  Man  brings  a  Suit  for  Separation  by  reafon  of 
Adultery  againft  his  Wife,  the  Wife  may  recriminate,  and  may  give  in  an  Allegation 
pleading  Adultery  in  the  Hufband  ;  the  Prayer  indeed  on  each  Side  would  be  for  a  Separa¬ 
tion  ;  but  there  is  a  very  confiderable  Difference  between  a  Sentence  for  Separation  formed 
upon  a  Crime  being  in  the  Man  or  in  the  Woman,  whether  it  is  at  the  Suit  of  one  or  the 
other  •,  but  if  the  Party  that  is  Defendant  in  the  original  Suit  fhould  go  on  and  prove 
that  Adultery,  and  the  Plaintiff  fhould  not,  the  Defendant  would  be  intitled  not  only  to 
a  Difmiffion  from  the  Suit  the  Plaintiff  originally  brought,  but  to  a  Separation  upon  Ac¬ 
count  of  the  Adultery  pleaded  by  the  Defendant. 

I  mention  thefe  Cafes  to  fhew,  that  it  is  not  enormous  to  fuppofe,  that  though  the  ori¬ 
ginal  Queftion  might  begin  in  a  Caufe  of  Jactitation,  yet  the  Marriage  being  pleaded,  the 
Sentence  either  one  Way  or  the  other  is  and  muff  be  as  determinate  as  if  the  Queftion  had 
originally  been  upon  Marriage.  There  is  a  Cafe  that  was  litigated  in  the  Ecclefiaftical 
Court  not  long  ago,  and  which  at  the  Time  was  much  talked  of,  and  is  well  known  ;  I 
mean  the  Cafe  of  Mr.  Thomas  Hervey ,  who  brought  a  Suit  of  JaClitation  of  Marriage  in 
the  Con fiftory  Court  of  London  againft  Mrs.  Hervey.  In  that  Court  a  Marriage  was  pleaded, 
the  Sentence  was  againft  that  Marriage ;  the  fame  was  affirmed  in  the  Court  of  Arches ; 
but  when  it  was  appealed  to  the  Court  of  Delegates,  they  reverfed  this  Judgment,  and 
pronounced  for  the  Marriage  ;  pronounced  not  only  that  Mrs.  Hervey  was  juftified  in  her 
JaClitation,  but  pronounced  exprefly  and  direClly  for  the  Mariage ;  and  I  believe  nobody 
will  Doubt,  but  that  Marriage  was  as  conclufively  determined  between  them  as  if 
it  had  been  originally  a  Marriage  Caufe,  or  a  Suit  of  Nullity  of  Marriage.  That  thefe 
Sentences  have  been  held  to  be  concluflve  in  the  Courts  of  Common  Law  where  they  have 
been  offered,  thofe  many  Inftances  that  have  been  mentioned  feem  to  me  to  put  it  out  of 
all  Doubt. 

It  will  not  be  improper  to  confider  what  EffeCt  a  Sentence  of  this  Sort  would  have 
in  the  Ecclefiaftical  Court;  and  I  fhall  contend,  that  while  a  Sentence  of  this  Sort  is 
exifting,  a  Wife  could  not  be  heard  to  have  any  Claim  upon  her  Hufband  ;  fhe  could 
not  claim  the  Reftitution  of  Conjugal  Rites ;  there  is  no  Light  in  which  fhe  would  be 
underftood  to  be  the  Wife  until  the  Marriage  be  again  brought  into  Queftion.  There 
is  a  Cafe  in  Print  that  feems  to  me  to  go  exaCtly  to  the  Point  I  am  now  contending 
for  ;  it  is  in  the  Cafe  of  Clews  and  Bathurfi ,  which  has  been  mentioned  already  to  your 
•Lordfhips,  as  reported  in  Strange  961  ;  but,  my  Lords,  that  Cafe  is  reported  likewife  in 
another  Book,  a  Book  lately  publifhed,  which  I  am  told  is  good  Authority,  and  the 
Cafes  well  and  correCtly  taken  ;  it  is  called,  Cafes  in  the  Time  of  Lord  Hardwicke ,  and  it  is 
to  be  found  in  Page  1 1.  There  the  Cafe  is  ftated  a  little  more  at  large  ;  and  a  Cafe  is  faid' 
to  be  quoted  by  Dr.  Lee ,  of  Mellifent  and  Mellifent  in  the  Year  1718;  in  that  Cafe  a  Wo¬ 
man  had  claimed  to  be  the  Wife  of  a  Mr.  Mellifent ,  Mellifent  libelled  her  in  the  Ecclefiaf- 
tical  Court  in  a  Jaflitation  of  Marriage;  fhe  pleaded  a  Marriage,  but  failed  in  the  Proof, 
and  there  was  a  Sentence,  I  apprehend,  of  the  fame  Sort  as  in  this  Caufe  :  After  the  Death 
of  her  Hufband  the  Woman  would  have  made  out  her  Right  to  the  Adminiftration,  and 
for  that  Purpofe  fhe  pleaded  her  Marriage  ;  that  muft  have  originally  began  in  the  inferior 
Court,  and  from  the  Nature  of  the  Suit,  I  fuppofe,  came  from  the  Prerogative;  but  how¬ 
ever,  the  Determination  I  am  alluding  to  was  in  the  Court  of  Delegates ;  it  was  determined, 
as  there  remained  in  Force  a  Sentence  which  was  a  Bar  to  her,  fhe  could  not  be  heard  to 
make  out  her  Cafe  as  a  Widow  to  the  Deceafed.  Your  Lordfhips  very  well  know,  that 
though  the  Prerogative  is  an  Ecclefiaftical  Court,  yet  the  Jurifdi&ion  of  that  Court  is  con¬ 
fined  merely  to  Probates  and  Adminiftrations,  and  it  does  not  entertain  Caufes  of  Marriage. 
Mrs.  Mellifent  there  claiming  as  the  Widow  of  the  Deceafed  in  that  Court  where  the  Sen¬ 
tence  of  the  Marriage  could  not  be  fet  afide,  it  was  held,  there  being  a  Sentence  in  a  Caufe 
of  Ja&itation,  in  which  the  Marriage  was  pronounced  againft,  fhe  could  not  claim  as 
Widow.  In  that  Cafe  the  Prerogative  Court  held  the  fame,  as  we  are  contending  your 
Lordfhips  will  upon  this  Occafion. 

There  was  another  Cafe  in  the  Prerogative  Court  in  the  Year  1771,  Lady  Mayo  againft: 
Brown.  The  Queftion  arofe  upon  an  Adminiftration  to  Gertrude  Brown ,  who  died  intef- 
tate.  Adminiftration  had  been  granted  to  Stephen  Brown  as  her  Hufband,  he  having  mar¬ 
ried  her  in  .the  Year  1  720..  Afterwards  that  Adminiftration  was  called  in  bv  Ladv  May 0,  a 
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daughter  by  a  former  Hufband  ;  and  fhe  contended  that  Brdwn  had  no  Right  to  that  Ad¬ 
ministration,  inafmuch  as  at  the  Time  he  married  Gertrude  he  was  already  the  Hufband  of 
one  Eleanor  Cults.  In  Anfwer  to  that  it  was  pleaded,  that  there  had  been  a  Suit  of  Jacti¬ 
tation  of  Marriage  brought  by  Brown  againft  Cults ,  in  which  the  Marriage  was  pronounced 
againft,  and  he  was  pronounced  to  be  free  from  all  Matrimonial  Contracts  with  Eleanor < 
In  Anfwer  to  that  another  Plea  was  given,  dating  that  it  was  a  collufive  Suit,  that  they  could 
fhew  Fraud  and  Collufion:  The  Admifilon  of  this  Allegation  came  on  to  be  debated  before 
the  Judge  of  the  Prerogative  *,  and  thus  far  the  Judge  faid,  there  being  a  Sentence  now  in 
another  Court  (this  was  in  the  Prerogative  that  had  not  Jurifdidtion  of  Marriage,  there  be¬ 
ing  a  Confiftory  of  London)  by  which  it  is  pronounced  that  this  Perfon  was  free  from  Ma¬ 
trimonial  ContraCl,  this  Court  cannot  admit  this  Allegation  ,  and  all  Proceedings  in  that 
Court  were  flopped,  that  is,  that  Allegation  was  not  admitted,  till  the  Party,  if  fhe  thought 
proper,  might  go  to  the  proper  Court  to  reverie  it.  Nothing  has  been  done  in  that 
Caufe  fince  ;  and  I  conceive,  in  all  Probability,  never  will :  I  apprehend  therefore  that  this 
Sentence,  which  is  now  under  your  Lordfhips  Confideration,  muft,  as  long  as  it  remains 
in  Force,  be  held  to  be  conclufive  ,  for  this  Rcafon,  becaufe  though  it  can  be  enquired 
into,  yet  it  is  not  now  even  in  a  Way  of  Litigation,  nothing  has  been  done  to  repeal  it, 
nor  are  there  any  Steps  towards  it,  but  it  remains  in  its  full  Force. 

My  Lords,  The  learned  Gentlemen  who  have  gone  before  me  have  thought  proper,  in 
order  to  obviate  any  ObjeClions  that  may  arife,  to  confider  what  would  be  the  Cafe,  fup- 
pofing  it  fhould  be  urged  by  the  Counfel  on  the  other  Side,  that  the  Profecutor  would 
undertake  to  fhew,  that  this  was  a  fraudulent  Sentence  and  obtained  by  Collufion. 
My  Lords,  the  Reafon  of  our  mentioning  that  is,  not  on  Suppofition  or  Belief  that 
there  would  come  out  any  fuch  Practices  in  the  prefent  Caufe,  but  that,  taking  it  up  as 
we  do  as  a  previous  Queftion,  it  is  our  Duty  to  confider  it  even  in  the  mofl  diladvanta- 
geous  View,  and  to  maintain,  that  in  no  Cafe  which  they  can  fuppofe  ought  Evidence  to 
be  received  againft  the  Sentence  ;  and  upon  that  Head  I  apprehend  that  every  Argument, 
which  can  be  adduced  to  fliew  that  the  Confideration  of  Truth  or  the  Want  of  Truth  in 
fuch  a  Sentence  ought  not  to  be  gone  into  by  this  Court,  may  with  equal  Propriety  be  applied 
againft  going  into  the  Queftion  of  Collufion,  becaufe  that  Court  which  gave  the  Sentence 
is  open  to  that  Enquiry,  and,  I  apprehend,  alone  proper  and  competent  to  the  Purpofe. 
How  vague  and  unfatisfaClory  mull  be  the  Enquiry  of  different  Courts  proceeding  upon 
different  Matter,  different  Principles,  even  the  Terms  made  Ule  of  quite  different!  Should 
they  enquire  into  the  Queftion,  whether  the  Proceedings  were  fair  or  not,  it  may  be  pro¬ 
ductive  of  Error.  Suppofe  it  fhould  be  fhewn  in  fome  Particular  that  there  was  Evidence 
fupplied,  how  would  it  appear  the  Judgment  did  depend  upon  that  Ground  ?  Their  entering 
into  the  Proof  of  Collufion  would  be  as  ftrongly  exceptionable  as  their  enquiring  into  the 
Right  or  Propriety  of  the  Sentence,  whether  it  was  duly  and  rightfully  pronounced  by  the 
Judge,  which  is  an  Exercife  of  Jurifdidtion  which  no  independent  Court  has  over  the 
Sentences  or  Judgments  of  another.  Your  Lordfhips  are  well  acquainted,  that  there  is  no 
appellate  Jurifdidtion  in  a  Criminal  Court  over  an  Ecclefiaftical  Court  •,  the  Queftion  can 
only  be,  whether  that  Sentence  fhall  be  received  as  final  and  conclufive  :  But  the  Method 
in  which  it  was  obtained,  whether  it  was  rightly  and  duly  pronounced,  are  very  good  Quef- 
tions  for  a  Court  of  Appeal,  which  can  reverfe  that  Sentence  •,  but  an  Enquiry  into  the  Me¬ 
thod  of  obtaining  it  is  improper,  as  long  as  the  Sentence  remains.  If  then  a  Sentence  of  this 
Sort  will  be  held  to  be  conclufive  and  fatisfadtory  in  all  Civil  Queftions,  and  I  conceive  the 
Authorities  which  have  been  quoted  will  be  fufficient  to  eftablifh  that  Principle,  furely  it 
will  much  more  ftrongly  apply  to  all  criminal  Cafes  ;  becaufe  your  Lordfhips  will  fee  it  to 
be  the  ftrangeft  Propofition  to  maintain,  that  when  a  Man  or  Woman  are  not  to  be  confi- 
dered  as  Hufband  and  Wife  to  any  Civil  Purpofe,  yet  they  fhall  be  fo  only  for  the  Pur¬ 
pofe  of  Punifhment  ,  this  furely  would  be  the  greateft  Abfurdity :  Yet  fuppofing  the  Sen¬ 
tence  not  repealed,  which  imports  the  Man  and  Woman  are  not  Hufband  and  Wife,  and 
fuppofe  that  be  the  general  Sentence  that  ought  to  apply  to  them  in  every  Situation  whatever, 
though  the  Criminal  Jurifdidtion  fhould  go  on  to  pafs  Cenfure  upon  the  Perfon  accufed  (for 
that  is  all  the  Criminal  Jurifdidtion  can  do)  that  will  not  deftroy  the  Sentence  in  the  Ecclefi¬ 
aftical  Court,  and  they  will  remain  not  Hufband  and  Wife,  though  the  Criminal  Court 
fhould  punifh  One  of  them  for  what  is  fuppofed  a  Second  Marriage. 

My  Lords,  I  fuppofe  it  will  not  be  contended  that  a  Determination  before  a  Criminal  Ju¬ 
dicature  ought  to  have  the  Effedt  of  a  Determination  diredtly  upon  the  Marriage  :  I  appre¬ 
hend,  that  in  Point  of  Law  it  cannot  be  fuppofed  it  fhould  be  fo  argued.  Your  Lordfhips 
vrillfee,  the  Injuftice  of  fuch  a  Proceeding  then  would  be  prodigious,  becaufe  then  a  Criminal 
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Jurifdidlion  muft  determine  upon  the  Rights  of  many  Perfons  who  have  not  a  Pofiibility  of 
being  heard Keep  their  Queftion  in  the  Civil  Court,  adhere  to  the  Determination  of 
that  Court  that  has  an  original  Jurifdi&ion  •,  there  all  Parties  might  have  been  heard,  and 
they  may  in  future,  if  they  can  fet  up  any  Intereft  *  but  a  Determination  in  a  Criminal 
Court,  that  might  apply  in  the  moft  remote  Degree  to  determine  Civil  Caufes,  would  be 
the  moft  manifeft  Injuftice,  becaufe  no  Perfons  could  be  heard  for  their  Intereft. 

The  Queftion  for  your  Lordfhips  Determination,  if  it  fhould  be  ever  gone  into,  will 
be  upon  the  Marriage  faid  to  be  had  with  Mr.  Hervey ;  any  Determination  here  that  may 
affedt  that  Right,  may  affedl  not  only  the  Perfons  that  were  immediately  the  Parties  to  that 
Suit  •,  but  your  Lordlhips  fee  many  Connections  arife  upon  Marriage,  many  Relationftiips 
&nd  new  Claims  that  may  be  precluded  by  fuch  a  Sentence  as  this,  Suppole  the  Duke  of 
Kingjlon  had  had  Children  by  his  Marriage,  it  would  be  as  much  their  Intereft  to  eftablifli 
this  Sentence,  as  it  would  be  of  Intereft  of  any  other  to  impeach  it ;  and  that  fuch  Rights 
as  thefe  fhould  be  determined  in  a  Criminal  Jurifdidlion  where  the  Parties  cannot  be  heard* 
I  apprehend,  is  a  Pofition  that  never  was  yet  maintained. 

Upon  thefe  Principles  I  hope  your  Lordlhips  will  be  of  Opinion,  that  the  Rule  ought  to 
be  applied  as  well  to  Queftions  that  can  arife  in  Criminal  Jurifdidlions  as  in  Civil  ones.  That 
Criminal  Courts  have  determined  upon  thefe  Principles*  there  are  Cafes  which  have  been 
alluded  to*  and  which  are,  I  apprehend,  extremely  pertinent :  One  is  the  Cafe  of  the  King 
againft  Vincent ,  Strange  481,  mentioned  to  be  an  Indidlment  for  Forgery  in  having  forced 
a  Will:  The  Reporter  fays,  Forgery  was  proved,  but  the  Defendant  produced  a  Probate 
under  the  Seal  of  the  Ordinary  •,  and  it  was  held,  that  That  was  fatisfadlory  Proof  of  the  Va¬ 
lidity  of  the  Will.  That  is  a  very  a  ftrong  Cafe  •,  but  that  there  is  no  Right  to  determine 
upon  Civil  Matters  in  fuch  a  Way  as  this,  or  even  to  prejudice  Civil  Matters,  is  very  clear 
in  that  Report. 

My  Lords,  There  is  another  Cafe  reported  by  the  fame  Author  Sir  John  Strange  703, 
the  King  againft  Rhodes ,  that  came  before  the  King’s  Bench,  when  Sir  Robert  Raymond 
was  the  Chief  Juftice.  That  was  upon  an  Indictment  Jikewife  upon  a  Forgery  for 
having  forged  a  Will*  that  Will  had  been  proved  in  the  Ecclefiaftical  Courts.  My 
Lords,  it  appears  by  this  Report*  that  it  was  rtot  only  a  Probate  in  the  common 
Form,  it  was  when. there  had  been  a  long  Litigation  in  the  Ecclefiaftical  Courts,  and 
When  by  a  Decree  of  the  Court  of  Delegates  the  Will  was  pronounced  for  ;  upon  Appli¬ 
cation  to  the  King’s  Bench  for  a  Habeas  Corpus  ad  tejlijicandum,  the  Court  there  decreed  not 
to  iflue  the  Writ  for  this  Reafon,  becaufe  it  appeared  that  there  was  then  exifting  a  diredt 
Sentence  for  the  Will;  and  that  Sentence,  if  it  had  been  pleaded  in  Bar  to  going  into  the 
Queftion  of  Forgery,  I  apprehend,  would  have  been  allowed  to  be  conclufive  Evidence  • 
for  the  Court  faid,  it  was  not  fitting  to  determine  the  Property  oh  an  Indictment :  It  like- 
wife  appeared,  that  though  there  had  been  a  Sentence  of  the  Court  of  the  Delegates  pro* 
flouncing  for  the  Will*  that  yet  there  had  been  an  Application  for  a  Commiflion  of  Review* 
fo  that  it  was  within  the  Knowledge  of  the  Court  that  the  Caufe  was  in  a  Means  of  having 
aRevifion  ;  but  it  was  underftood  that  the  Sentence  ftill  remained  perfectly  in  Force,  for  your 
Lordlhips  know  perfectly  well  the  Difference  between  an  Appeal  and  an  Application  for  a 
Commiflion  of  Review :  In  Cafe  of  an  Appeal,  the  Sentence  is  fufpended,  but  rtot  fo  on  an 
Application  for  a  Commiflion  of  Review.  By  the  Statute  of  Henry  VIII.  it  is  provided,  that 
the  Sentence  of  the  Delegates  fhall  be  final,  and  no  Appeal  fhall  be  had  from  them ;  but  it 
is  now  indifputable  Law  that  the  King  may  by  his  Royal  Prerogative,  upon  a  perfonal  Ap¬ 
plication,  and  a  fpecial  Cafe  laid,  direCt  a  Commiflion  for  reviewing  the  Sentence  *,  but 
there  is  no  Appeal,  the  Sentence  remains  the  fame,  unlefs  the  Reviewers  in  their  Judg¬ 
ment  fhall  think  proper  to  reverfe  it.  In  this  Cafe  it  appears,  that  there  was  then  ex¬ 
ifting  a  full  and  direCt  Sentence  upon  the  Validity  of  that  Will.  It  was  underftood  then 
that  this  Right  had  been  pleaded  by  the  Defendant,  and  the  Chief  Juftice  flopped  the 
Proceeding,  and  did  not  even  grant  that  Motion  which  was  then  fent.  Thefe  Two  Cafes, 

I  am  told,  have  been  recognized  again  in  that  Court  in  a  very  late  Cafe  of  a  Man  who 
Was  executed  for  a  Forgery,  one  Perry,  and  I  am  told  the  Judge  at  that  Trial  offered  to 
the  Prifoner  to  put  off  his  Trial*  if  he  had  a  Mind  to  make  ufe  of  that  Plea ;  but  I  am  told, 
it  was  not  accepted  by  the  Prifoner,  and  the  Trial  went  on :  But  this  I  am  Hire,  no  Ufe 
can  be  made  of  that  Cafe  to  fhew,  that  the  former  Determinations  were  at  all  impeached 
by  it,  becaufe  at  leaft,  if  the  Probate  was  not  infilled  on  by  the  Defendant,  confequently 
not  over-ruled  by  the  Court*  thefe  Cafes  then  remain  in  their  full  Force  j  and  I  will  afk 
in  what  Manner  they  may  be  faid  not  to  be  applicable  to  the  Principle  we  are  contending 
for,  that  in  a  Criminal  Court  Cafes  of  this  Sort  ought  not  to  be  gone  into  ?  Will  it  be  faid 

M  that 


[,42  ] 

that  this  being  a  Profecution  under  a  fpecial  Adi  of  Parliament,  the  Crime  confifts  in  having 
married  TwoPerfons,  that  the  Marriage  muft  necefiarily  come  under  the  Confideration  of 
that  Court  which  is  to  determine  ?  And  they  cannot  by  the  Adi  of  Parliament  itfelf  acquire 
■an  original  Jurifdidlion  to  enquire  into  the  Right  of  Marriage.  Does  not  it  apply  exadlly 
as  flrong  to  the  Cafe  I  have  now  alluded  to  ot  forging  a  Will?  for  it  is  by  exprefs  Adi 
of  Parliament  made  a  Felony  of  Death  to  forge  a  Will;  and  it  may  as  v/ell  be  argued 
from  hence,  that  every  Criminal  Court  has  by  that  Adi  acquired  an  original  Jurifdidlion  as 
to  Wills.  It  cannot  be  argued  a  Moment,  that  a  Criminal  Court  has  original  Jurifdidlion 
of  Marriage.  I  do  not  fay,  when  it  has  not  been  determined  before,  but  that  the  Court  muft 
necefiarily  enquire  into  the  Fadl  ;  but  that  it  cannot  originally  entertain  fuch  a  Queftion. 
Now  there  cannot  be  a  Cafe  ftated  wherein  a  Queftion  was  between  the  Parties  upon  the  Va- 
ladity  of  their  Marriage  and  upon  their  State  of  Man  and  Wife,  to  fhew  that  it  can  be  de¬ 
termined  by  a  Criminal  Court. :  If  it  cannot,  I  conceive  clearly,  it  cannot  be  laid  to  have 
original  Jurifdidlion  upon  the  Point  the  Fraud  and  Collufion  •,  which,  for  the  Reafon  that  has 
been  given,  it  was  thought  proper  to  mention,  left  it  fhould  be  made  Ufe  of  upon  the  other 
Side.  It  v/ill  be  laid  perhaps,  that  there  are  many  Inftances  where  Parties  trying  to  avail 
themfelves  of  a  Judgment,  or  the  Sentence  of  another  Court,  of  the  adverfe  Parties  being  al¬ 
lowed  to  fhew  that  thofe  Sentences  were  obtained  collufively :  This  Diftindlion  I  conceive 
has  been  made.  If  any  Court  ever  is  permitted  to  enquire  into  the  Queftion,  it  muft  be  a 
Court  having  concurrent  Jurifdidlion  ;  and  then  your  Lordfhips  will  fee  the  Queftion  upon 
every  different  Grounds,  becaufe  a  Court  having  concurrent  Jurifdidlion  has  alio  the  Oppor¬ 
tunities,  all  the  Methods  of  enquiring  into  the  original  Queftion :  They  being  competent 
to  determine  the  original  Point,  it  makes  no  confiderable  Difference  whether  it  comes  be¬ 
fore  them  at  firft,  or  whether  it  has  before  been  determined  by  another  Court.  It  will  not 
be  contended,  I  conceive,  that  a  Criminal  Court  has  any  concurrent  Jurifdidlion  with 
the  Ecclefiaftical  Court;  it  clearly  cannot  be  fo  ;  it  can  never  entertain  the  abftradl  Queftion 
between  Parties,  whether  they  are  Man  and  Wife  or  no ;  the  only  Way  it  can  be  taken 
up  is  incidentally;  and  if  the  Authorities  are  good  to  (hew,  that  where  an  incidental  Quef¬ 
tion  arifes,  if  it  has  been  determined  by  a  Court  having  original  Jurifdidlion,  it  ought  to 
be  conclufive ;  that  will  apply  to  the  Cafe  now  before  the  Court.  For  thefe  Reafons,  and 
for  thofe  that  have  been  more  weightily  argued  by.  the  Gentlemen  who  have  gone  before 
me,  I  hope  your  Lordfhips  will  not  think  proper  to  recede  from  the  eftablifhed  and  legal 
Principles,  or  make  a  Precedent  on  this  Occafion ;  but  if  whatever  has  been,  was  upon  the 
Strength  of  former  Determinations,  and  if  there  is  good  Ground  in  Law  to  fay  that  this  Sen¬ 
tence  ought  to  be  conclufive  to  the  Point  to  which  it  is  now  offered,  I  triift  your  Lordfhips 
will  be  of  Opinion  that  the  Profecution  ought  not  to  be  permitted  to  go  into  any  Evidence. 

Doftor  Wynne. 

Notwithstanding  there  has  been  fo  much  and  fo  ably  faid  upon  this  Queftion,  I  hope 
that  the  Duty  I  owe  to  the  noble  Perfon  at  your  Lordfhips  Bar,  will  plead  my  Excule 
for  offering  a  few  Words  upon  the  fame  Side,  in  Support  of  the  Sentence  of  the  Ecclefi¬ 
aftical  Court,  of  the  Effedl  with  a  View  to  which  it  is  now  produced  before  your 
Lordfhips. 

My  Lords,  The  Duchefs  of  Kingfion  is  now  upon  her  Trial,  upon. an  Indidlment  found 
againft  her  grounded  on  Statute  i  Ja.  cap.  1 1,  for  that' being  the  Wife  o $  Augufius  John 
Hervey ,  fhe  married  the  Duke  of  Kingfion,  the  faid  Augufius  John  Hervey  her  former  Fluf- 
band  being  then  alive.  The  Foundation  of  this  whole  Proceeding  therefore  is  a  Marriage 
alledged  in  the  Indidlment  to  have  been  had  between-the  Duchefs  of  Kingfion ,  at  thac  Time 
Mrs.  Elizabeth  Chudleigh ,  and  Mr.  Augufius  Hervey. 

That  Marriage,  my  Lords,  is  the  only  Fadl  that  can  make  any  Criminality  in  the  pre- 
fent  Cafe  ;  and  if  it  fhall  appear  to  your  Lordfhips  a  Fadl,  which  has  been  already  enquired 
into  and  decided  upon  ;  that  it  has  been  put  in  Ifilie  in  that  Court  which  alone  could  pro¬ 
perly  take  Cognizance  of  it ;  that  ThatCourt  has  pronounced  its  Sentence  againft  the  Marriage 
then  put  in  lffue,  or  any  Matrimonial  Contradl  between  Mr.  Hervey  and  Mrs.  Chudleigh , 
who  were  the  Parties  to  that  Suit,  and  that  this  Sentence  ftill  remains  in  Force,  it  is  fubmitced 
to  your  Lord fhips  to  be  impoflible  that  thofe  who  are  profecuting  this  Indidlment  againft  her 
Grace  can  be  allowed  to  go  into  an  Examination  of  Witneffes  upon  that  Marriage  ;  it  being 
a  Fadl  now  decided  by  the  legal  Sentence  of  a  proper  Court,  and  confequently  not  the 
Subjedt  of  that  Kind  of  Evidence  which  the  Profecutors  are,  we  prefume,  endeavouring 
to  offer  to  your  Lordfhips  upon  it,  as  if  it  had  been  a  Queftion  upon  which  no  Sentence  had 
ever  been  given. 


My 


[  4  3  1 

My  Lords,  The  Sentence,  upon  which- we  rely,  was  paffed -in  the  Month  of  .February 
1769,  and  it  recites  all  the  Proceedings  had  in  that  Caufq  prior  to  the  Sentence,  and  which  are 
fufficient,  as  we  apprehend,  to  found  that  Effed  which  we  contend  it  ought  to  have  before 
your  Lordfhips.  The  Sentence  recites,  that  a  Suit  had  been  brought  by  the  Duchefs  of  King* 
ft  on  againft  Mr.  Hervey  for  boafting  that  he  was  her  Hufba.nd  :  That  Mr.  Hervey  appeared 
in  that  Caufe  •,  that  he  admitted  and  jollified  the  Jaditation  ;  and  alledged,  that  he  was 'well 
warranted  in  making  fuch  Jaditation,  for  that  he  was  adually  married  to  the  Lady  :  By  that 
Means  they  were  at  Iffue  upon  the  Fadv  The  Sentence  goes  on  to  fay,  that  he  had  entirely 
failed  in  the  Proof  of  the  Marriage,  which  he  had  pleaded  and  propounded  ;  in  confe- 
quence  of  which  the  Court  pronounces  Mrs.  Chudleigh  to  be  entirely  free  from  allf  Matri¬ 
monial  Contrad,  and  particularly  with  the  laid  Mr.  Hervey,  fo  far  as  to  us  as  yet  appears  $ 
and  upon  that  goes  on  td  admonifh  him  to  ceafe  from  farther  jaditadng  in  that  Behalf, 
The  Queftion  now  for  your  Lordfhips  Confideration  therefore  is,  what  is  the  Effed  of  that 
Sentence  ?  and  I  contend,  that  in  the  Way-  in  which  this  Caufe  was  proceeded  in,  it  is  as  de¬ 
cifive,  as  abfolute  a.  Sentence  againft  the  Marriage,  as  the  Ecclefiaftical  Cpurt  has  Power 
to  give.  c 

If  the  Party  who  is  accufed  in  fuch  a  Suit  does  not  jqftify  the  Jaditation  by  pleading 
a  Marriage,  it  is  otherwifej  for  in  that  Cafe,  whether  the  Fad  of  Jaditation  is  admitted  or 
denied,  the  Sentence  is  only  upon  the  Jaditation,  not  upon  the  Marriage:  If  the  Jadita¬ 
tion  is  admitted,  and  is  not  juftified, :  the  Party  is  admpnilhed  to  do  fo  no  more  j  if  the 
Jaditation  is  denied,,  the  only  Queftion  before  the  Court  is,  did  the  Party  jaditate  or  not  ? 
and  if  the  Jaditation  is  proved,  the  Sentence  is  the  fame,  viz,  a  Monition  to  ceafe  frorrj 
doing  fo  for  the  future.  But  if  the  Party  cited  confefies  the  Jaditation,  and  juftifies  it  by 
pleading  that  he  or  (he  was  and  is  adually  and  lawfully  married  to  the  other  Party  who  has 
brought  the  Suit,  it  is  no  longer  a  Caufe  of  Jaditation,  it  is  as  much  and  as  diredly  a  Mar¬ 
riage  Caufe  as  a  Caufe  of  Nullity  of  Marriage,  or  a  Caufe  for  Reftitution  of  Conjugal  Rights. 
It  is  as  abfolute  and  decifive  Proof  of  this,  in  my  humble  Apprehenfion,  that  if  the  Party 
cited  in  aCaufeof  Jaditation  pleads  and  proves  g  Marriage,  the  Court  does  not  in  thatCale 
difmifs,  and  fay,  the  Party  it  is  true  jaditated,  and  had  a  Ground  for  jaditadng,  therefore 
we  difmifs :  No,  the  Court  pronounces  for  the  Marriage.  And  I  take  it  to  be  molt  clear,  that 
fuch  a  Sentence  having'  been  pronounced  in  any  Ecclefiaftical  Court,  if  the  Party  cited  fliould 
immediately  pray  Reftitution  of  Conjugal  Rights,  the  Court  will  grant  its  Monition  grounded 
upon  that  Sentence,  that  the  Parties  who  were  proved  to  have  been  lawfully  married, 
fhould  cohabit  and  perform  the  Duties  of  their  Marriage.  It  will  not  I  prefume  be  con¬ 
tended  that  any  Court  can  deal  fo  very  unequal  a  Meafure  of  Juftjce  between  Parties,  as 
to  fay,  if  a  Marriage  is  proved  we  will  pronounce  for  it :  And  yet  in  a  Caufe  of  exadly  the 
fame  Nature,  if  a  Party  pleads  a  Marriage,  and  fails  in  the  Proof  of  it,  we  will  not  pro¬ 
nounce  againft  it.  The  Suppofition  is  abfurd  and  (hocking  to  common  Senfe  ;  and  it  is  im- 
poftible  that  fuch  a  Caufe  as  a  Caufe  of  Jaditation  could  ever  have  been  in  Ufe,  if  the 
Party  who  brought  it  might  lofe  hi$  Caufe,  and  be  engaged  in  a  Marriage  he  was  defirous 
to  avoid,  but  could  never  obtain  any  Sentence  againft  the  Party  jaditadng,  that  would  have 
any  legal  Effed.  It  is  impofftble,  with  great  Deference  to  your  Lordfhips,  that  fuch 
Dodrine  (hould  ever  have  obtained  ;  but  the  Truth  is  diredly  the  Reverie,  and  in  all 
Courts  where  thefe  Sentences  againft  a  Marriage  in  a  Caufe  of  Jaditation  have  been  pro¬ 
duced,  they  have  been  allowed  to  be  #s  decifive  as  any  Sentence  in  an  Ecclefiaftical  Court 
in  a  Marriage  Caufe  could  be.  In  the  Cafe  o l  Jones  and  Bow,  reported  in  Carthew,  it  is 
exprelly  laid,  that  it  was  a  Caufe  of  Jaditation.  In  the  Cafe  of  Clevjes  and  Bathurft , 
which  has  been  mentioned  to  your  Lordfhips,  it  was  a  Caufe  of  Jaditation  ;  and  I  rather 
rely  upon  that  Cafe,  becaufe  it  appears  by  the  Report  of  it  in  the  Book  intitled 
Cafes  in  Lord  Hardwick* s  Time,  P.  11.  Hil.  7  Geo.  II.  that  it  was  attended  by 
as  abie  a  Civilian  as  any  of  his  Time,  Dodor,  fqe,  afterwards  Dean  of  the  Arches :  He 
argued  in  that  Caufe,  that  a  Sentence  againft  a  Marriage  in  a, Caufe  of  Jaditation  is  an  ab¬ 
folute  and  decifive  Sentence.  And  it  appears  from  the  Report,  that  he  quoted  another 
Cafe,  which  was  that  of  Millifent  and  Milk fen 1 5  in  which  it  ha4  been  fo  held  in  the  Court 
of  Delegates,  which  your  Lordfhips  know  is  a  Court  of  Appeal  in  Ecclefiaftical  Caufes, 
in  which  there  are  both  Judges  of  the  Common  Law  and  Civilians.  The.  Cafe  which  was 
laft  alluded  to,  and  which  was  in  the  Prerogative  Court,  your  Lordlhips  will  allow  me  to 
(bate  a  little  more  fully,  becaufe  it  will  (hew  the  Opinion  of  the  great  Judge  who  now  pre- 
fides  in  that  Court.  It  was  upon  the  Right  ©f  Adminiftratipn  to  one  Mrs.  Gertrude  Brown  : 
Tile  Queftion  was  between  Stephen  Brown ,  who  alledged  himfelf  to  be  the  Hulband,  and 
the  Lady  Vifcountefs  Mayo,  the  Daughter  of  the  Deceafed  by  a  former  Hufband  :  The 
Marriage  between  Brown  and  Mrs.  Aylemore ,  >v.hich  was  the  Deceafeti’s  former  Name,  was 
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not  denied  •,  but  Lady  Mayo  infilled,  that  at  the  Time  of  the  Marriage  with  Mrs.  AyU- 
more,  Mr.  Brown  had  another  Wife  at  that  Time  living,  whofe  Name  was  Eleanor  Cutts. 
Mr.  Brown  to  that  replied,  that  he  had  brought  a  Caufeof  Jaditation  in  the  Confiftory  Court 
of  London  againft  Mrs.  Eleanor  Cutts ,  and  that  Sentence  had  been  pronounced  exactly  as 
in  the  prefent  Cafe,  and  that  he  was  free  of  all  Matrimonial  Contrads  with  laid  Elizabeth 
CuttS.  Lady  Mayo  then  offered  an  Allegation,  in  which  (he  pleaded,  that  the  Sentence  in 
fuch  Caule  of  Jaditation  had  been  obtained  by  Collufion,  and  annexed  to  that  Allegation 
(he  exhibited  many  Letters  between  Stephen  Brown  and  Elizabeth  Cutts ,  by  which  it  ap¬ 
peared,  that  after  the  Date  of  the  Sentence  they  had  correfponded  together  ;  that  he  had 
acknowledged  himfetf  to  be  her  Hnfband  in  feveral  of  thefe  Letters,  but  told  her  it  would 
be  exceedingly  inconvenient  to  his  Affairs,  and  entirely  deftroy  his  Claim  to  the  Adminb 
ftration  of  Mrs.  Aylemore ,  which  was  of  fome  confiderable  Value  to  him,  if  his  Marriage 
with  Mrs.  Cutts  was  known,  and  therefore  defired  her  to  be  filent,  and  not  give  him  any 
further  Trouble;  that  was  the  Effed  of  Lady  Mayo's  Allegation.  The  Moment  that 
Allegation  was  brought  into  Court,  the  Prodor  for  Brown  defired  that  the  Prodor  for 
Lady  Mayo  might  be  afked,  whether  he  confeffed  or  denied  the  Subfcription  of  the  Officer 
who  authenticated  the  Copy  of  the  Sentence  given  in  the  Caufe  of  Jaditation  ?  which  being 
confeffed,  and  the  Sentence  by  that  Means  regularly  proved,  the  Judge  faid  he  could 
go  no  farther ;  he  could  not  enquire  upon  what  Grounds  that  Sentence  was  given,  but 
would  give  a  Time  to  the  Party,  if  fhe  thought  it  for  her  Intereft  to  apply  to  the  Confif¬ 
tory  Court  of  London ,  and  fee  whether  that  Sentence  could  be  reverfed  ;  but  it  was  held, 
that  fo  long  as  it  remained  in  Force,  it  was  decifive  upon  the  Queftion  of  the  Marriage, 
and  abfolutely  binding  upon  the  Judge  of  the  Prerogative  Court. 

This  being  the  Cafe  then,  the  Queftion  for  your  Lordffiips  Confederation  now  is,  what 
Effed  the  Sentence  given  in  the  Confiftory  Court  of  London  in  1769,  in  the  Caufe  of 
Jaditation  of  Marriage  brought  by  the  Duchefs  of  Kingfion ,  then  Mrs.  Elizabeth  Chudleight 
againft  Mr!  Hervey ,  fhould  have  in  the  prefent  Caufe  before  your  Lordffiips  ?  My  Lords, 
It  would  be  a  very  unpardonable  Wafte  of  your  Lordftiips  Time,  at  this  Hour  of  the  Day, 
for  me  to  take  up  a  Moment  of  it  in  arguing,  that  Marriage  is  by  the  Law  and  Conftitution 
of  this  Country  of  Ecclefiaftical  Cognizance :  There  cannot  be  a  Doubt,  that  if  there  be 
any  Impediment  to  the  Marriage  of  Two  People  living  together  as  Man  and  Wife,  that  if 
One  of  the  Parties  denies  either  the  Fad  or  Validity  of  the  Marriage,  that  if  One 
of  the  Parties  refufes  to  perform  the  Duties  of  it  by  Cohabitation,  that  if  One  of  the 
Parties  treats  the  other  with  intolerable  Severity,  that  if  a  Perfon  boafts  of  a  Marriage 
which  he  cannot  juftify,  or  if  fome  Kind  of  Contrad  or  Solemnity  pafifed  between  Parties 
which  may  occafion  a  Doubt  whether  it  amounts  to  a  lawful  Marriage  or  not ;  in  every  one 
of  thefe  Cafes  the  Ecclefiaftical  Court  has  Cognizance  to  decide  upon  the  Queftions  that 
afife,  and  it  is  a  Denial  of  Juftice  to  refufe  it;  and  would  be  a  juft  Ground  of  Appeal 
to  a  Superior  Court. 

It  is  true,  that  in  fome  Cafes  where  a  Marriage  is  brought  not  diredly,  but  collaterally 
and  confequentially  in  Queftion,  as  where  it  is  a  Queftion  of  Legitimacy  in  order  to 
make  a  Title  to  an  Inheritance,  it  may  originally  commence  in  the  Temporal  Courts,  and 
fometimes  is  finally  determined  there*  as  in  the  Cafe  of  what  is  by  Common  Law  called 
Special  Baftardy,  that  is,  where  there  is  no  Doubt  about  the  Marriage,  but  about  the 
Priority  or  Posteriority  of  the  Birth  of  the  Party,  who  is  claiming  the  Inheritance  to  that 
Marriage ;  there,  it  being  a  mere  Matter  of  Fad,  whether  the  Perfon  was  born  before 
Marriage  or  after,  it  is  proper  for  the  Jury  to  determine  ;  and  there  is  no  need  of  the 
Interpofition  of  the  Ecclefiaftical  Court  at  all.  So  in  other  Cafes,  where  the  Matter  begins  as  a 
Queftion  upon  an  Inheritance :  A  Perfon  makes  a  Claim  to  an  Inheritance  as  being  the 
lawful  Son  of  A.  and  B.  if  the  Parties  to  the  Marriage  or  One  of  them  be  dead,  the 
Application  muft  be  made  originally  in  this  Cafe  to  the  Temporal  Courts,  and  they  will 
proceed  in  it,  and  will  either  determine  it  finally,  or  dired  a  Cafe  to  the  Ordinary  to 
certify  upon  the  Marriage,  according  as  they  find  it  necefiary  to  do  ;  ar.d  according  as 
any  Queftion  arifes  upon  the  Legality  of  the  Marriage  or  not:  But  even  in  this  Cafe,  which 
is  merely  a  Queftion  upon  a  Right  to  an  Inheritance,  and  not  between  Parties  to  a  Marriage, 
but  between  Parties  claiming  under  a  Marriage,  if  One  of  them  produces  a  Sentence  formerly 
given  upon  the  Marriage  by  the  Ecclefiaftical  Court  in  the  Life-time  of  the  Parties  to  fuch 
Marriage,  the  Moment  that  Sentence  is  produced,  the  Court  of  Common  Law  is  eftopped ; 
and  notwichftanding  the  original  Parties  to  that  Sentence  are  dead,  the  Parties  to  the  Suit 
upon  the  Inheritance  muft  ftiil  have  recourfe  to  the  Ecclefiaftical  Court  to  repeal  the  Sentence 
formerly  given  upon  the  Marriage  before  the  Temporal  Court  can  proceed  a  Step  further: 
And  if  this  Sentence  of  the  Ecclefiaftical  Court  is  not  fee  afide,  the  Judgment  of  the  Tem- 
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poral  Court  muft  be  agreeable  to  that  Sentence.  The  Cafes  of  Bunting  and  Leppingwell , 
and  Kenn's  Cafe,  reported  by  Lord  Coke ,  are  decifive  upon  this  Point:  And  it  would,  I 
lhould  conceive,  in  framing  your  Opinion  upon  the  Credit  due  to  the  Doftrine  laid  down 
in  thefe  Cafes,  be  worth  One  Moment’s  Confideradon  at  what  Time  the  late  ft  of  them  was 
determined  :  Kenn's  Cafe  was  in  the  Fifth  of  King  James  the  Firft.  Your  Lordfhips  know 
extremely  well,  that  was  a  Time  when  the  different  j  urifdiflions  of  the  Temporal  and 
Ecclefiaftical  Courts  were  not  fo  completely  fettled,  or  at  lead  that  Settlement  was  not  fo 
completely  acquiefced  in  on  the  Part  of  the  Ecclefiaftical  Courts  then,  as  it  has  been  fince: 
They  did  frequently  defire  to  arrogate  to  themfelves  more  Jurifdidion  than  the  Temporal 
Courts  were  willing  to  allow  *,  and  the  Confequence  of  that  was,  they  were  very  frequently 
withftood  :  This  produced  a  Complaint  to  the  Privy  Council  in  the  3d  of  King  James  I. 
when  Archbifhop  Bancroft ,  in  the  Name  of  the  whole  Clergy,  exhibited  a  Set  of  Articles 
againft:  the  Judges  of  the  Realm  (as  Lord  Coke  expreffes  it,  2d  Inft.  601.)  intitled, 
<s  Certain  Articles  of  Abules  which  are  defired  to  be  reformed  in  granting  Prohibitions 
Thefe  Articles  were  d^liverqd  to  the  Judges,  who  in  the  4th  of  King  James  made  their 
Reply  to  them,  in  which  they  juftified  the  Proceedings  objected  to  by  the  Archbifhop  in 
every  Particular,  and  that  not  without  fome  confiderable  Degree  of  Warmth  and  Refent- 
ment.  Now,  with  great  Deference  to  your  Lordfhips,  I  fhould  conceive,  that  a  Resolution 
folemnly  and  unanimoufly  made  by  the  Two  Chief  Juftices  and  Five  other  Judges  of  the 
Common  Law  in  the  very  next  Year  after  fuch  a  Difpute  as  this  had  been  carried  on  between 
the  Two  Jurifdidions,  cannot  well  be  fufpeded  of  Partiality  to  the  Ecclefiaftical  Court :  And 
Lord  Chief  Juft  ice  Coke ,  who  was  One  of  the  Court,  was  not  a  Judge  that  would  at  any 
Time  have  flood  up  for  their  Encroachments  *,  and  therefore  there  is  not  the  leaft  Room 
to  apprehend,  that  there  was  any  undue  or  improper  Degree  of  Authority  attributed  by  that 
Refolution  of  the  Judges  to  Sentences  of  the  Ecclefiaftical  Courts. 

My  Lords,  This  Cafe  of  Kenn,  which  is  reported  7  Coke,  43,  has  been  already  opened  to 
your  Lordfhips  ;  but  it  being  in  my  Apprehenfion  extremely  material  in  this  Caufe,  containing 
the  whole  Learning  that ‘is  to  be  met  with  in  the  Book  upon  the  Subje<ft,  and  going 
the  whole  Length,  as  I  humbly  fubmit  to  your  Lordfhips  it  does,  that  it  is  our  Bufinels  to 
contend  for  in  Behalf  of  the  noble  Perfon  at  the  Bar,  your  Lordfhips  will  not  perhaps  think 
it  mifpent  Time  in  me  to  ftate  it  more  particularly.  It  was  a  Cafe  in  the  Court  of  Wards, 
in  which  Thomas  Robertfon  and  Elizabeth  his  Wife  were  Plaintiffs,  and  Flortnce  Lady  Stallenge 
Defendant :  The  Cafe  was,  that  Chrijlopher  Kenn  de  fablo  took  to  Wile  Elizabeth  Stowell , 
and  had  Iflfue  by  her  Martha ;  foon  after  this  there  appears  to  have  been  a  Suit  brought  in 
the  Court  of  Audience,  in  which  the  Judgment  given  was  in  thefe  Words :  Pr^etenfum 
contrablum  et  Matrimonium  inter  Chr.  Kenn  et  Eliz.  Stowelhz  minor e  ectate  eorundem  aut  eorum 
alterius  habitum  fuijfe  :  Eofdemque  Chr.  et  Eliz.  tarn  Tempore  folemnizationis  dibit  Matrimonii 
quam  etiam  continuo  pojlea,  eidem  Matrimonio  dijfenfiffe ,  ac  eo  pratextu  hujufmodi  Matrimonium 
irritum  et  invalidum  fuijfe :  Necnon  antediblos  Chr.  Kenn  et  Eliz.  Stowel  ab  diblo  Matrimonio 
feparandos  et  divorciandos  fore  pronunciamus ,  eofque  feparamus  et  divorciamus ,  iifdemque 
Chr.  et  Eliz.  Libertatem  ad  alia  vota '  convolandi  concedimus  per  hanc  Sententiam  noflram 
definitivam. 

My  Lords,  After  this  Kenn  marred  another  Wife,  Elizabeth  Beckwith ;  and  after  this  it 
appears  that  Elizabeth  Beckwith  brought  a  Suit  before  the  Commiffioners  Ecclefiaftical  to 
enquire  again  into  the  Validity  of  the  Marriage  between  Chr  iftopher  Kenn  and  Elizabeth  Stowell: 
There  that  Marriage  was  again  pronounced  againft,  and  the  Marriage  of  Chrijlopher  Kenn  with 
Elizabeth  Beckwith  was  affirmed  ;  then  Elizabeth  Beckwith  died,  and  Chrijlopher  Kenn  married 
Florence ,  by  whom  he  had  I  flue  Elizabeth ,  and  then  died  :  At  laft  the  Queftion  came  on 
between  the  Iffue  of  Chrijlopher  Kenn  by  Florence ,  and  Martha  the  Iffue  of  faid  Cbrijtopher 
Kenn  by  his  Firft  Wife  Elizabeth  Stowell.  who  defired  fhe  might  be  permitted  to  aver  againft 
the  Sentence  formerly  given  againft  the  Marriage  between  Chriftopher  Kenn  and  Elizabeth 
Stowell ,  declaring  that  fhe  could  prove,  that  the  Whole  was  founded  on  an  abfolute  Falfe- 
hood  ;  and  that  thofe  Parties,  who  are  declared  by  the  Sentence  of  the  Ecclefiaftical  Court 
to  have  been  married  in  their  Minority,  and  to  have  difiented  to  the  Marriage  in  the  Moment 
it  was  folemnized,  and  ever  after,  had  cohabited  as  Hufband  and  Wife  for  Ten  Years,  and 
had  Iffue  Martha ,  the  Party  before  the  Court:  This  the  faid  Party  averred,  and  undertook 
to  prove  in  the  Court  of  Wards,  in  order  to  avoid  the  Effed  of  the  Sentence  of  the  Eccle¬ 
fiaftical  Court  agiinft  the  Marriage  between  her  Father  and  Mother.  But  it  was  refolved 
by  all  the  Juftices  and  Barbns,  that  the  faid  Sentence  fhould  conclude  as  long  as  it  remained 
in  Force:  And  in  Anfwer  to  the.  Averment  that  the  Sentence  was  founded  upon  falle  Fads, 
they  faid,  that  though  the  Ecclefiaftical  Judge  ffieweth  the  Caufe  of  his  Sentence,  yet 
forafmuch  as  he  is  Judge  of  the  original  Matter,  the  Loyalty  of  Matrimony,  we  fhall 
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hever  examine  the  Caufe,  whether  it  were  true  or  not  ;  for  of  Things,  the  Cognizance 
whereof  belongeth  to  the  Ecclefiaftical  Court,  we  muft  give  Credit  to  their  Sentences,  a« 
they  give  to  the  Judgments  in  our  Courts.  In  that  fame  Cafe  it  was,  that  Lord  Coke  quoted 
the  Cafe  of  Corbett ,  and  There  there  had  been  no  Sentence  in  the  Ecclefiaftical  Court  ; 
that  originally  began  upon  the  Queftion  of  a  Right  to  an  Inheritance;  and  the  Party  who 
claimed  the  Inheritance  was  adviled  to  bring  a  Suit  in  the  Ecclefiaftical  Court  then  againfl  a 
Woman  who  jadlitated,  as  he  faid,  of  an  undue  Marriage  with  his  elder  Brother  :  The  Party 
againfl;  whom  this  Suit  was  brought  in  the  Ecclefiaftical  Court  applied  for  a  Prohibition, 
and  the  Temporal  Court  granted  it ;  for  they  faid,  there  is  no  Sentence  of  the  Ecclefiaftical 
Court  in  this  Cafe  for  you  to  reverfe,  no  Sentence  has  been  given  •,  therefore  we  will  enquire, 
as  far  as  we  fee  we  can  do  without  interfering  in  Matters  of  mere  Ecclefiaftical  Cognizance, 
refpedting  the  Loyalty  of  the  Marriage  ;  and  we  may  diredl  the  Ordinary  to  certify  here¬ 
after,  if  there  is  a  Neceftity  for  it;  but  there  is  no  Need  to  apply  to  the  Ecclefiaftical  Court 
in  the  prefent  State  of  the  Cafe. 

In  exadl  Conformity  to  this  Principle  it  was  refolved  by  the  Judges  of  the  Common  Law 
in  the  Cafe  of  Bunting  and  Leppingwell ,  4th  Coke,  29,  forafmuch  as  the  Cognizance  of  the 
Right  of  Marriage  doth  belong  to  the  Ecclefiaftical  Court,  and  the  fame  Court  hath  given 
Sentence  in  this  Cafe,  the  Judges  of  our  Law  ought  (although  it  be  againfl  the  Reafon  of 
our  Law)  to  give  Faith  and  Credit  to  their  Proceedings  and  Sentences,  and  fo  always  have 
the  Judges  of  our  Law  done  :  And  fo  it  was  refolved,  that  the  Plaintiff  was  Legitimate  and 
no  Baftard. 

This  is  the  Light  in  which  the  Sentences  of  the  Ecclefiaftical  Courts,  given  in  Matters! 
properly  within  their  Cognizance,  were  confidered  in  the  Courts  of  Common  Law  at  the 
Time  when  the  Cafes  I  have  juft  referred  to  were  determined  ;  and  there  is  fuch  a  Train  of 
Cafes  exactly  conformable  to  them  down  to  very  modern  Times,  which  have  been  already 
quoted,  and  therefore  I  will  not  trouble  your  Lordfhips  with  repeating  them,  that  I  cannot 
help  thinking  it  muft  be  looked  upon  as  a  Point  abfolutely  fettled  and  at  reft.  . 

But,  my  Lords,  not  to  reft  the  Matter  merely  upon  Authority,  however  ftromg,  if  your 
Lordfhips  confider  the  Grounds  upon  which  thele  Determinations  were  made,  I  apprehend 
they  will  be  founded,  not  only  in  Juftice,  but  in  abfolute  Neceftity  ;  and  that  the  Confufion 
would  have  been  fo  infinitely  great,  if,  admitting  different  Courts  to  take  Cognizance  of 
different  Matters,  their  Sentences  fhould  not  be  allowed  to  take  Effedt  when  they  were 
given,  but  the  Matter  might  be  examined  over  again,  and  a  different  Sentence  given  in 
another  Court,  the  former  Sentence  remaining  unrepealed,  that  there  would  be  no  Poftibility 
of  enduring  fuch  a  Practice.  Confider  for  a  Moment  what  Effedt  it  would  have :  Suppofe 
a  Man  to  have  brought  a  Suit  for  Jadlitation  of  Marriage  againfl  a  Woman  in  the  proper 
Ecclefiaftical  Court;  that  fhe  fhould  plead  her  Marriage  by  way  of  Justification,  and  obtain 
a  Sentence  for  it ;  the  Man  dies  inteftate  after  that,  and  fhe  applies  to  the  Prerogative  Court 
for  an  Adminiflration  as  the  Widow :  The  next  of  Kin  of  the  Deceafed  appears  there,  and 
denies  her  to  be  the  lawful  Widow  ;  in  Proof  of  which  fhe  produces  the  Sentence  :  Is  the 
Prerogative  Court  to  give  Credit  to  this  Sentence  or  not  ?  If  it  is  to  give  Credit  to  it, 
(as  it  does  daily )  the  Reafon  is,  becaufe  it  binds  univerfally  as  long  as  it  is  in  Force  ;  for, 
though  they  are  both  Ecclefiaftical  Courts,  there  is  no  more  Privity  between  the  Prerogative 
Court  and  the  Confiftory  Court  of  any  Diocefe,  than  between  the  Prerogative  and  the  Court 
of  King’s  Bench:  The  Prerogative  Court  has  the  mere  Cognizance  over  Probate  and  Admi- 
niftration ;  and  therefore  if  univerfal  Credit  is  not  due  to  the  Sentence  of  the  Court  which 
pronounced  for  the  Validity  of  the  Marriage,  the  Prerogative  Court  muft  in  the  Cafe  fuppofed 
go  into  the  Queftion  over  again,  whether  the  Party  deceafed  and  the  Party  claiming  to  be 
his  Widow  were  married  or  not  married.  The  Prerogative  Court  is  an  Ecclefiaftical  Court, 
and  proceeds  upon  the  fame  Rules,  fo  far  as  they  are  applicable  ;  it  proceeds  in  the  fame 
Manner  by  Allegation  and  by  \Vritfen  Evidence ;  the  Judge  is  a  Perfon  bred  in  the  fame 
Profeflion  ;  and  the  Pradtifers  are  the  fame  with  thole  that  pradtife  in  the  Confiftory  Court 
of  London  ;  and  therefore  there  is  a  Probability  that  the  Prerogative  Court  in  this  Cafe  might 
agree  with  the  Judge  of  the  Confiftory  in  Opinion  that  the  Marriage  was  a  good  one,  and 
confequently  decree  the  Adminiflration  to  the  Party  praying  it  as  the  Widow.  What  would 
be  the  Confequence  of  that  ?  why,  the  Party  would  have  had  Two  Law  Suits  inftead  of  One, 
and  have  got  by  them  Two  Pieces  of  Paper  called  Sentences,  for  her  Marriage,  and 
Letters  of  Adrniniftration,  but  fhe  would  not  be  a  Bit  the  nearer  getting  Poffefiion  of  the 
Deceafed’s  Effedts ;  for  thefe  fhe  mull  apply  to  a  Court  of  Common  Law  ;  and  there,  ac¬ 
cording  to  this  Dodtrine,  the  Firfl  Perfon  lhe  is  obliged  to  bring  an  Adlion  againfl  will  be 
at  Liberty  to  lay,  who  are  you ?  the  Adminiftratrix  and  Widow.  No,  1  deny  that:  It  is 
true  you  have  obtained  a  Sentence  for  your  Marriage  and  an  Adminiflration  from  the 
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Prerogative  Court  as  the  Widow  •,  but  thole  Sentences  were  founded  upon  Falfe  Fadts ; 
therefore  I  objedt  to  them,  and  defire  there  may  be  a  Third  Suit,  to  have  it  enquired  into 
in  this  Court,  whether  there  was  a  real  Marriage  or  not.  Now,  fuppofmg  that  in  this  Third 
Suit  a  Jury  fhould  be  of  a  different  Opinion  from  the  Two  former  Courts,  what  would  be 
the  Confequence?  why,  that  the  Party  who  brought  a  Suit  for  a  Debt  would  be  non-fuited  : 
So  that  here  would  be  a  legal  Adminiftration  lubfifting  (unlefs  the  Court  in  which  the 
Adtion  was  brought  could  repeal  it  and  grant  a  new  one,  a  Power  which  I  believe  no  Tem¬ 
poral  Court  has  ever  yet  exercifed)  buc  the  Hands  of  the  Adminiftrator  would  be  abfolutely 
tied  up,  the  Effects  could  never  be  adminiftered,  the  Debts  of  the  Teftator  could  never  be 
called  in,  the  Effate  could  never  be  diftributed.  Your  Lordfhips  fee  plainly  that  the 
Confufion  would  be  fo  extreme,  if  this  Dodtrine  was  to  prevail,  that  no  Error  in  a  Sentence, 
however  apparent,  nor  any  Inconvenience  arifmg  from  it  to  particular  Petfons,  however 
great,  can  be  a  fufficient  Caufe  for  any  Court  to  examine  into  the  Merits  of  a  Sentence 
given  in  a  Matter  of  which  itfelf  has  no  legal  Cognizance  ;  and  that  there  is  the  utmofl 
Wifdom  in  thofe  Refolutions  which  declare,  that  there  is  an  implicit  Credit  due  from  ail 
other  Courts  to  the  Sentences  of  Courts  having  the  proper  Jurifdidtion  over  the  Matter 
in  which  the  Sentence  has  been  pronounced. 

My  Lords,  The  Cafes  that  I  have  hitherto  mentioned  and  alluded  to  have  been  all  in  Civil 
Caufes :  Will  it  be  faid,  that  the  Queftioo  now  before  your  Lordfhips,  being  in  a  Criminal 
Caufe,  that  varies  the  Cafe  •,  and  that  although  a  Sentence  of  the  Ecclefiaftical  Court  would 
be  binding  and  conclufive  Evidence  in  a  Civil  Caufe,  yet  in  a  Criminal  Caufe  it  would  not 
have  the  lame  Effedt  ?  My  Lords,  the  fame  Effect  I  can  very  readily  agree  that,  according 
to  my  poor  Notions  of  Law  and  Juftice,  it  would  not  have  j  but  I  fhould  think  it  would 
have  Ten  Times  greater  *  and  I  cannot  conceive  it  pofllble,  that  it  can  be  held  in  any  Cafe, 
or  in  any  Country  in  the  World,  that  a  Sentence,  which  would  be  held  to  be  conclufive 
Evidence  to  avoid  a  Civil  Demand  againft  a  Perfon,  would  not  be  held  to  be  conclufive 
Evidence  and  Defence  againft  a  Criminal  Profecution  :  I  cannot  conceive  that  ro  be  poflible. 
In  p^enalibus  Caufis  benignius  interpretandum  ejl ,  is  a  Maxim  of  univerfal  Law.  Undoubtedly 
it  is  theBufinefs  of  all  Criminal  Judicatures  to  enquire  ftridtly  into  Crimes ;  to  punifh  thofe 
Adts  which  the  Law  has  made  criminal,  and  which  are  legally  proved  ;  but  Courts  of  Law- 
do  not  ftrain  Points  in  order  to  make  Crimes,  and  inflidt  Punifhmcnts ;  it  never  was  fo 
contended:  And  I  do  conceive  that  many  Inftances  might  be  enumerated  by  thofe  who 
are  converfant  in  the  Pradtice  of  the  Criminal  Law,  which  I  am  not  in  the  leaft,  in  which 
Parties  profecuted  are  indulged  with  peculiar  Privileges ;  I  believe  that  they  are  not  bound 
by  their  Firft  Plea :  If  a  Party  has  been  ill  advifed  in  his  Plea,  he  is  bound  down  by  that  in 
a  Civil  Caufe ;  but  in  Criminal  Profecutions  the  Prifoner  may  plead  Over  and  over  again, 
and  is  allowed  to  avail  himfelf  of  every  Nicety  in  the  Law  to  avoid  Convidtion. 

Upon  thefe  Grounds  therefore  I  hope  it  will  appear  to  your  Lordfhips  to  be  moft  clear, 
that  the  Sentence  of  the  Ecclefiaftical  Court  always  has  been  efteemed  and  muft  be  allowed 
to  be  final,  to  be  the  only  Evidence  that  can  be  received  concerning  the  Fadt  upon  which 
it  has  been  pronounced-,  and  that  the  Fadt  is  no  longer  the  legal  Objedt  of  Enquiry  by  any 
other  Court.  I  do  apprehend  this  to  be  fo  clearly  and  fully  eftablifhed,  that  I  can  fcarce 
conceive  that  the  Gentlemen  will  deny  it  j  but  I  apprehend  and  do  expedt  that  they  will 
endeavour  to  find  a  Diftindtion  ;  and  they  will  fay,  though  we  fhould  admit  your  Rule, 
that  the  Sentence  of  an  Ecclefiaftical  Court  is  binding  fo  long  as  it  fubfifts  in  general, 
yet  if  that  Sentence  was  obtained  by  Collufion  and  Fraud,  it  is  otherwife ;  and  if  it 
can  be  proved  to  have  been  fo  obtained,  it  will  immediately  lofe  its  Effedt.  I  expedt 
we  fhall  be  fo  told  •,  and  I  do  admit,  that  to  maintain  our  prefent  Point,  which  is, 
that  the  Sentence  is  conclufive  Evidence,  we  muft  fay  that  it  is  a  Rule  without  any  Ex¬ 
ception  ;  we  muft  fay,  that  Collufion  in  obtaihing  the  Sentence  would  not  give  your  Lord¬ 
fhips  any  Jurifdidtion  to  enquire  into  the  Fadt :  And  I  do,  with  great  Submiflion,  contend 
before  your  Lordfhips,  that  no  Court  which  has  not  an  abfolute  and  an  entire  Jurif¬ 
didtion  over  a  Fadt,  as  much  as  the  former  Court  had,  can  take  Cognizance  of  a  Matter  that 
has  been  already  decided  upon  in  that  former  Court,  upon  a  Suggeftion  or  even  Proof 
that  Collufion  was  ufed  in  obtaining  the  former  Sentence*  I  may,  and  I  am  afraid  I  fhall,  talk 
very  ignorantly  refpedting  thofe  Cafes  in  which  the  Courts  of  Common  Law  take  Cog¬ 
nizance  of  Matters  which  have  been  already  decided  upon  by  other  Courts,  upon  Proof 
that  the  Decifion  was  obtained  by  Fraud  and  Collufion  of  the  Parties  at  that  Time  be¬ 
fore  the  Court.  I  own  I  am  by  no  Means  Mafter  of  that  Subjedt ;  but  I  apprehend  they 
are  only  in  fuch  Cafes  where  each  Court,  fuppofc  the  Court  of  King’s  Bench  and  Common 
Pleas  or  any  other,  has  an  entire  Concurrence  of  Jurifdidtion  ;  where  there  was  an  Option  in 
.the  Parties  to  commence  the  Suit  originally  either  in  one  Court  or  the  other,  and  where 
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the  Effect  of  the  Sentence  of  the  Two  Courts  would  be  perfectly  equal.  In  fuch  a  Cafe, 
if  after  Sentence  given  in  One  of  thofe  Courts  Application  fhould  be  made  to  the  other 
to  rehear  the  Matter,  on  Proof  that  the  former  Decifion  was  not  fairly  obtained,  this  might 
be  a  juft  Ground  for  the  Court  to  which  Proof  of  the  Fraud  is  offered,  to  fay,  we  will  hear 
the  Matter  over  again,  which  we  had  a  Right  to  have  heard  as  well  as  the  other  Court  had, 
had  it  not  been  that  the  Caufe  was  commenced  with  them  :  But  I  apprehend  no  Court  can  do 
this,  the  Sentence  of  which,  when  it  is  given,  will  not  have  the  fame  legal  Effed  to  the  full  as 
the  Sentence  of  the  former  Court.  Nor  can  it  be  Paid  that  this  Court,  High  and  Auguft  as 
it  is,  or  any  other  Court  ot  Criminal  Jurifdidion,  can  give  a  Sentence  upon  a  Marriage, 
which  will  have  all  the  Effeds  that  the  Sentence  of  the  Ecclefiaftical  Court  will  have.  Strip 
the  Queftion  of  its  Circumftances,  and  let  it  be  afked  fimply,  has  the  Houfe  of  Lords 
a  Power  to  try  the  Validity  of  a  Marriage  ?  Every  Body  will  fay  at  once,  it  has  not.  Al¬ 
low  me  to  confider  what  would  be  the  Conlequence  if  your  Lordfhips  were  to  take  Cogni¬ 
zance  of  this  Matter,  and  were,  notwithftanding  the  Sentence  of  the  Ecclefiaftical  Court, 
upon  the  Suggeftion  of  Collufion,  or  any  other  Suggeftion,  to  fay,  we  are  not  barred  by 
it,  we  will  go  into  it ;  and  that  the  Party  tried  under  fuch  Circumftances  fhould  be  con¬ 
vided  of  Polygamy  ;  what  would  be  the  Confequence  of  that?  Would  it  fet  afide  the  Se¬ 
cond  Marriage?  I  take  it  molt  clearly  it  would  not.  Suppofe  that  after  the  Wife  had  been 
convided  of  Polygamy  for  marrying  B.  in  the  Life-time  of  A.  her  former  Hufband  (a  Sen¬ 
tence  againft  her  Marriage  with  A.  having  Firft  been  obtained  in  the  Ecclefiaftical  Court)  fhe 
fhould  by  any  Means  become  entitled  to  a  Fortune,  by  Legitimacy  or  otherwife,  would 
not  B .  have  a  Right  to  demand  the  Legacy,  or  any  other  Effeds  that  came  to  the  Wo¬ 
man  fubfequent  to  the  Convidion  ?  I  fubmit  to  your  Lordfhips,  he  certainly  would.  Sup¬ 
pofe  B.  to  die  intefta  e,  might  not  the  Wife,  notwithftanding  fuch  a  Convidion  as  this,  pray 
the  Adminiftration  to  his  Effeds?  And  if  her  Intereft  as  Widow  was  denied,  as  having 
been  the  Wife  of  A.  at  the  Time  fhe  married  B.  and  fhe  in  Reply  to  this  fhould  produce 
the  Sentence  in  the  Ecclefiaftical  Court  againft  her  Marriage  with  A .  bearing  Date  prior  to 
her  Marriage  w.ith  B  the  Court  could  not  refule  to  grant  Adminiftration  to  her.  Suppofe 
that  after  the  Convidion  the  Parties  to  the  Second  Marriage  fhould  continue  to  cohabit,  and 
fhould  have  Children,  would  not  they  be  entitled  to  the  Inheritance  as  the  legitimate  Iflfue 
of  the  Second  Marriage  ?  I  take  it,  that  under  the  Authority  of  the  Cafes  of  Bunting  and 
Leppingwell ,  Kenn>  and  the  Reft  that  have  been  fince  determ  ned  conformably  to  thofe 
Cales,  there  cannot  be  a  Doubt  that  they  would,  if  a  Queftion  fhould  arife  upon  the  Right 
to  the  Inheritance  in  a  Court  of  Com  11  on  Law,  fo  long  as  the  Ecclefiaftical  Sentence  againft: 
the  Firft  Marriage  remained  in  Force  :  In  fhoit,  the  Cmvidtion  would  have  no  Operation  at 
all  upon  any  Civil  Effed  of  the  Second  Maniage.  The  Confequence  therefore  ot  proceed¬ 
ing  to  convid  for  Polygamy  for  a  Second  Marriage,  in  a  Cafe  where  there  had  been  a  Sen¬ 
tence  of  the  proper  Ecclefiaftical  Court  againft  the  Firft,  would  be,  that  a  Woman  who  had 
been  convided  of  Felony  for  marrying,  might  under  that  Criminal  Ad  (as  it  would  then 
be  pronounced  to  be)  derive  to  herfelf  all  the  Privileges  and  Advantages  that  accrue  to  a 
Wife  in  the  Fortune  of  her  Hufband  by  a  lawful  Marriage,  and  convey  a  Title  to  her  Iffue 
to  the  gieateft  Honours  and  Eftare  in  the  Kingdom.  Thefe  are  fuch  glaring  Contradidions 
and  Abl  irdities,  as  1  fhould  with  great  Deference  apprehend,  that  neither  your  Lordfhips, 
nor  any  other  Court  of  Juftice  would  give  Occafion  to,  without  the  utmoft  Reludance. 
There  is  a  Caie  or  Two  which  have  not  yet  been  mentioned,  and  which  appear  to  me  to  be 
extremely  material,  to  fhew  the  extraordinary  and  unufual  Steps  that  have  been  fometimes^ 
taken  by  Courts,  and  in  Cafes  extremely  fimilar  to  the  prelent,  to  avoid  a  Contrariety  of 
Sentences  of  Courts  having  different  and  diftind  Jurifdidion.  In  rhe  Cale  of  Boyle  and  Boyle9 
in  the  King?s  Bench  in  1687,  reported  3d  Mod.  164.  A  Libel  was  admitted  in  the  Spiri¬ 
tual  Court  againft  a  Woman  Caufa  j aftitationis  Maritagii ,  the  Woman  prayed  a  Prohibi¬ 
tion  to  the  Ecclefiaftical  Court ;  and  the  Suggeftion  was,  that  this  Perlon,  who  now  libelled 
againft  her  in  a  Caufe  of  Jaditation,  had  been  indided  at  the  Seffions  in  the  Old  Bailey  for 
marrying  her,  he  having  a  Wife  then  living;  that  he  was  thereupon  convided,  and  had 
Judgment  to  be  burnt  in  the  Hand  ;  that  therefore  they  had  no  Right  to  proceed,  and 
therefore  a  Prohibition  was  prayed.  Serjeant  Levintz  in  that  Cafe  moved  for  a  Confiscation, 
becaufe  no  Court  but  the  Ecclefiaftical  Court  can  examine  the  Marriage :  Upon  the  con¬ 
trary  it  was  laid,  that  if  a  Prohibition  fhould  not  go,  then  the  Authority  of  thefe  Two 
Courts  would  interfere,  which  might  be  a  Thing  of  ill  Confequence :  That  if  the  Lawful, 
nets  of  this  Marriage  had  been  Firft  tried  in  the  Court  Chnftian,  the  other  Court  at  the 
Old  Bailey  would  have  given  Credit  to  their  Sentence,  and  upon  this  Ground  and  this  Prin¬ 
ciple  merely,  that  there  might  be  a  Contrariety  of  Sentences,  which  would  be  mifehiev- 
ous.  The  Court  went  certainly  a  great  Way,  for  it  prohibited  the  Ecclefiaftical  Court  from 
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proceeding  in  a  Marriage  Caufe  inter  vivos,  of  which  it  has  the  cleared  and  mod  uncontro¬ 
verted  Jurifdidion. 

My  Lords,  Another  Cafe  was  that  of  Furfman  and  Furfman ,  which  began  in  the  Confidory 
Court  of  Exeter  :  It  was  a  Caufe  of  Reditution  of  Conjugal  Rights  brought  by  the  Woman  ; 
the  Libel  was  admitted  ;  and  then  there  was  an  Appeal  to  the  Court  of  Arches  •,  the  Judge 
pronounced  for  the  Appeal,  and  was  proceeding  upon  the  Merits  of  the  Caufe;  but  upon 
the  4th  of  November  1727,  he  was  ferved  with  a  Prohibition;  and  the  Ground  for  obtain¬ 
ing  this  Prohibition  was,  that  Sarah  Furfman ,  pretending  to  be  the  lawful  Wife  of  the  faid 
Furfman ,  had  indi&ed  him  for  Bigamy  in  marrying  another  Wife,  and  failed  in  Proof  of 
her  own  Marriage  ;  whereupon  the  faid  Furjman  was  acquitted  ;  and  therefore  it  was  faid  the 
Ecclefiadical  Court  fhould  not  proceed.  Now,  my  Lords,  if  a  prior  judgment  given  by  a 
-■Courr,  in  a  Matter  in  which  it  can  have  only  an  incidental  partial  Jurifdidion,  is  a  fufficient 
Caufe  for  dopping  all  fubfequent  Proceeding  in  the  fame  Cafe,  even  in  the  Court  which 
has  the  entire  ordinary  Jurifdidion  over  the  Quedion,  on  account  of  the  ill  Confequence  that 
would  enfue  from  the  Interference  of  the  Authority  of  the  Two  Courts  ;  furely,  by  all  Parity 
of  Reafoning,  in  a  Cafe  where  it  appears  that  the  Court,  which  the  Law  and  Conditution  have 
entrufted  with  the  entire  Jurifdidion  over  the  Matter  in  Quedion,  has  already  taken  Cogni¬ 
zance  of  it  and  pronounced  its  Sentence,  the  Court  of  incidental  Jurifdidion  will  give  Credit 
to  fuch  Sentence,  and  conform  its  own  Sentence  to  it. 

If  the  ill  Confequences  arifing  from  clafhingand  contradidory  Judgments  of  different  Courts 
may  be  allowed  to  have  any  Influence  upon  your  Lordfliips  Judgment  in  this  Matter,  there 
ds  no  Need  to  rack  the  Invention  for  Circumdances  that  might  happen  ;  the  Cafe  before  your 
Lordfhips  need  but  be  plainly  dated,  to  fhew  thofe  Iriconveniencies  in  the  flronged  Light. 
The  Sentence  of  the  Ecclefiadical  Court  pronouncing  and  declaring  the  noble  Prifoner  to 
be  free  from  all  Matrimonial  Contrads  with  Mr.  Hsrvey ,  was  given  in  February  1:69: 
Soon  after  die  married  the  Duke  of  King Ji on  under  the  Difpenfation  that  is  ufually  granted  for 
the  Marriage  of  Perfons  of  that  Rank.  Under  this  Marriage  the  Duke  and  Duchefs  coha- 
habited  between  Four,  and  Five  Years  as  Hufband  and  Wife,  at  the  Expiration  of  which  the 
Duke  of  King Ji  on  died,  having  ftrd  made  his  Will,  by  which  he  gave  the  mod  affedionate 
and  molt  honourable  Teftimony  of  his  confidering  her  as  his  Wife.  At  lad  in  July  1775, 

*  comes  a  Bill  of  Indictment,  which  is  to  fet  the  Sentence  of  the  Ecclefiadical  Court  entirely  at 
nought,  and  to  brand  this  open  and  folemn  Marriage,  confirmed  by  a  Cohabitation  and  Re¬ 
putation  of  fo  many  Years,  with  the  Name  of  a  Felony. 

My  Lords,  If  this  Indictment  fhould  be  proceeded  upon,  and  the  Fad  of  the  Fird  Mar¬ 
riage  found  differently  from  what  appeared  to  the  Chancellor  of  London  at 'the  Time  of 
pronouncing  his  Sentence  upon  it,  the  Confufion,  the  Scandal  (I  think  I  may  venture  to 
call  it)  that  would  arife  from  the  Contrariety  of  the  Two  Sentences  that  would  then  be 
pronounced,  and  both  dill  in  Force,  would  be  fuch,  that  I  cannot  conceive  that  any  Court 
of  Judice  would  hazard  it,  upon  any  Suggedion  or  Apprehenfion  of  Error  in  the  former 
Sentence,  or  Fraud  in  obtaining  it,  and  which  was  irremediable  by  any  other  Means,  or  any 

*  other  the  mod  driking  or  plaufible  Argument  that  could  be  urged  to  induce  them  to  it. 
But  the  Plea  of  the  Necedity  of  doing  an  extraordinary  Adi  to  fet  afide  an  improper  Sen¬ 
tence,  or  the  EffeCt  of  fuch  a  Sentence,  is  certainly  lefs  applicable  to  the  Ecclefiaftical  Court, 

than  to  any  other  Court  known  in  this  Kingdom;  and  lead  of  all  is  it  applicable  to  their 
Proceedings  in  Marriage  Caufes.  There  is  a  Courfe  of  Appeal,  in  the  Ecclefiadical  Courts, 
a  Deliberation  in  their  Proceedings,  that  is  unknown  to  any  Court  in  this  Kingdom  ;  from 
the  Archidiaconal  Court  (if  the  Caufe  be  originally  indituted  there)  to  the  Confidory  of  the 
Diocefe  ;  from  thence  to  the  Metropolitical  Court,  which  is  the  Court  of  Arches ;  from  thence 
to  the  King  in  his  Court  of  Chancery  ;  from  which  a  Commiffion  of  Delegates  to  hear  Ap¬ 
peals,  iffues  ex  debito  jujlitia :  In  every  One  of  thefe  Courts  the  Parties  are  not  bound  down 
to  what  has  been  given  in  Evidence  in  the  Court  below  :  It  is  not  merely  Error  in  L  aw, 
but  Error  in  Fad  like  wife  mav  be  correded  upon  Appeal  in  the  Ecclefiadical  Court  ; 

_  and  if  there  are  any  Fads  material  to  the  Point  in  Iffue,  that  have  not  been  pleaded 
and  examined  to  in  the  inferior  Court,  they  may  be  pleaded  and  given  in  Evidence  in  the 
Court  of  Appeal ;  and  fodown  to  the  lad  Court.  Befides  this,  in  every  One  of  thefe  Courts 
fit  is  not  a  Matter  confined  to  the  Two  Parties  that  inditute  the  Suit,  and  therefore  may  cany 
it  on  collufively  ;  for  in  any  Period  of  the  Caufe  a  Third  Perfon,  that  has  any  Intered  in  the 
Matter  in  Quedion,  if  he  fees  that  the  Two  original  Parties  are  colluding,  or  that  One  of  them 
is  negligent,  or  if  he  has  any  other  Reafon  to  be  diflfatisfied  with  the  Manner  in  which  the 
.  Bufinefs  is  conduded,  he  may  intervene  for  his  Intered,  and  the  Court  mud  ex  debito  jujtitia 
.  admit  him  to  do  fo ;  he  may  give  in  a  Plea,  if  he  intervenes  before  the  Caufe  is  concluded  ;  he 
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may  examine  his  own  Witnfefles,  and  ad  in  all  Refpeds  as  a  Party  in  the  Caufe.  What 
pofiible  human  Means  of  providing  againft  Collufion  and  Surprize  is  omitted  out  of  this 
Method  of  Proceeding!  But,  my  Lords,  even  this  is  not  all  ;  for  when  the  Caufe  has  run 
this  great  Length,  Application  may  be  made  to  his  Majefty  in  Council,  who,  if  he  is 
advifed  that  there  is  a  Ground  for  it,  has  a  Power  ex  gratia  to  grant  aCommiffion  to  review 
the  whole  Matter  over  again.  From  this  View  of  the  Method  of  Proceeding  in  Ecclefiaf- 
tical  Courts,  I  apprehend  it  will  appear  to  your  Lordfhips,  that  they  are  not  fo  ill  provided 
with  Means  either  to  avoid,  or  to  reform  Errors  in  their  Judgments,  as  to  ftand  in  need  of  the 
extraordinary  Interpofition  of  other  Courts,  in  any  Matters  that  are  properly  within  their  JurL- 
didion  ;  but  leaft  of  all  is  this  nectfiary  in  a  Marriage  Caufe,  for  a  Marriage  Caufe  is  never 
at  an  End  :  Let  the  Caufe  have  been  argued  ever  fo  often,  let  it  have  been  fifted  with  the 
moft  fcrupulcus  Exadnefs  and  Attention,  let  there  have  been  One  or  more  Appeals,  let 
every  Step  have  been  taken  that  can  be  taken  to  give  a  final  and  conclufive  Judgmenr,  ftill 
the  fame  Party  may  come  before  the  Court,  and  fay,  the  Court  has  been  impofed  upon ; 
1  defire  this  Matter  may  be  examined  over  again  :  The  Court,  upon  fuch  Application, 
would  and  mud  take  Cognizance  of  it. 

I  will  trouble  your  Lordfhips  with  quoting  but  One  Authority  for  this,  which  is  that  of 
Sanchez  in  hisTreatife  de  Matrimonio,  Lib.  7.  Difp.  100.  C.  1.  who  lays  it  down  in  thefe 
pofitive  and  explicit  Terms:  “  Id  in  Matrimonio  fpeciale  eft,  ut  Sententia  in  Conjugali  Caufa 
lata ,  quacunque  circumfpeHicne  pramifta,  five  his  ah  ea  provocatum  fuerit  coufirmataquc  fit , 
five  lapfus  terminus  ad  appellandum  ft,  nunquam  tranfteat  in  rem  Judicatam,  ac  proinde 
non  ita  ejftcacem  autloritatem  forliatur,  quin  retrattenda  fit,  quoties  compertum  fuerit  earn 
errore  quodam  latam  fuijje”  And  the  Reafjn  affign^d  for  making  this  material  and  fmgular 
Diftindion  between  Marriage  Caufes  and  all  other  Caufes  is,  that  in  general  the  Content  of 
the  Party  who  does  not  appeal  from  a  Sentence  which  is  given  againd  him,  gives  Force  and 
Authority  to  the  Sentence,  though  there  might  otherwife  be  a  Ground  for  him  to  complain  of 
it.  But,  fays  the  Author  before  quoted,  “  Sententia  per  Errorem  lata  in  Caufa  Conjugali , 
tranfiens  in  rem  Judicatam ,  foveret  peccatum ,  feparando  veros  corjuges ,  vel  uniendo  eos  qui 
tales  ejfe  nequeunt :  At  nullum  vinculum  quantulumcunque  nvultiplicatum,  poteft  ft;  mare  a  Hum 
ex  quo  peccatum  confurgitl* 

The  fame  Dodrine  is  laid  down  in  a  Multitude  of  other  Writers  upon  the  Canon  Law, 
of  which  there  are  Waggon  Loads  j  but  they  are  unanimous  in  edablifhing  the  Maxim, 
“  Sententlam  in  Caufa  Matrimonial  nunquam  tranfiere  in  rem  Judicatam  j”  which  I  am  fure 
your  Lordfhips  will  not  hear  denied  or  disputed  by  the  other  Side. 

From  hence  it  will  appear  to  your  Lordfhips,  how  little  Ground  there  is  for  that  Notion 
which  feems  to  have  got  Abroad,  that  the  Proceedings  of  the  Ecclefiadical  Courts  in  Caufes 
of  Jaditation,  or  any  other  Caufes,  are  fuch  as  tend  to  loofen  the  Bonds  of  Matrimony 
(which  both  in  a  Civil  and  Religious  Light  without  Doubt  is  the  mod  edential  Bond  of 
Society)  and  give  Parties  an  Opportunity  of  didblving  it  at  their  Plealure.  The  Court  in 
in  thefe,  as  in  all  other  Cafes,  mud  determine  fecundum  Allegata  et  Probata,  according  to 
the  Evidence  before  it:  But  where  is  the  Encouragement  given  to  Parties  to  collude,  or 
what  Security  can  they  have  under  a  Sentence  obtained  by  Fraud,  when  that  Fraud  may  at 
any  future  Time  be  detected,  by  bringing  forward  that  Evidence  which  was  before  withheld, 
and  upon  Proof  that  the  former  Sentence  was  erroneous,  another  of  a  dired  contrary 
Tendency  will  be  given  ? 

My  Lords,  The  Marriage,  which  is  the  only  Fad  in  Difpute  in  the  prefent  Cafe,  has 
many  Years  ago  been  put  in  Ifiiie  in  the  proper  Manner  in  the  proper  Court,  and  a  Sentence 
given  againd  it  as  decifive  as  any  that  Court  can  give  in  a  Marriage  Caufe  :  Upon  Trud 
and  Confidence  in  that  Sentence  it  was,  that  the  Ad  was  done  for  which  the  noble  Prifoner 
is  now  accufed  before  your  Lordfhips  •,  the  Sentence  is  produced,  remaining  in  full  Force.; 
and  for  the  Reafons  that  have  been  urged,  we  humbly  hope  your  Lordfhips  will  be  of 
Opinion,  that  it  is  the  only  legal  Evidence  that  can  now  be  given  refpeding  the  Fad  upon 
which  the  Accufation  is  founded,  and  that  your  Lordfhips  will  therefore  receive  it  in  Bar 
of  any  other. 

Then  the  Lord  High  Steward  returned  back  to  the  Chair. 

Lord  Prefident  of  the  Council.  My  Lords,  I  move  your  Lordfhips  to  adjourn  to  the 
Chamber  of  Parliament. 

Lords.  Ay,  ay. 

Lord  High  Steward .  This  Houfe  is  adjourned  to  the  Chamber  of  Parliament. 
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The  Lords  and  others  returned  to  the  Chamber  of  Parliament  in  the  fame  Order  they 
came  down,  except  the  Lord  High  Steward,  who  walked  after  his  Royal  Highnels 
the  Duke  of  Cumberland ;  and,  the  Houle  being  thus  refumed,  Refolved  to  proceed 
further  in  the  Trial  of  Elizabeth  Duchefs  Dowager  of  King  ft  on ,  in  bVeftminJler-Hallt 
To-morrow  at  Ten  of  the  Clock  in  the  Morning. 


— . — -  ■  -  ■  ■  —  . . .  —  ■  ■  * — .  * — . —  ■■  ■  - 

TUESDAY,  April  16.  TJoe  Second  Day . 

T  |  ^HE  Lords  and  others  came  from  the  Chamber  of  Parliament  in  the  fame  Order 
as  on  Monday ,  except  the  Lord  High  Steward,  who  walked  after  his  Royal 

-IL  Highnefs  the  Duke  of  Cumberland ,  and  the  Peers  were  there  leated,  and  the  Lord 
-High  Steward  in  his  Chair. 

Lord  High  Steward.  My  Lords,  The  Houfe  is  refumed.  Is  it  your  Lordfhips  Plea- 
fure  that  the  Judges  may  be  covered  ? 

Lords .  Ay,  ay. 

Then  the  Serjeant  at  Arms  made  Proclamation  for  Silence  as  ufua!  •,  and  the  Duchefs  of 
Kingfton  being  conducted  to  the  Bar, 

Lord  High  Steward.  Mr.  Attorney  General,  you  may  proceed. 

■Mr.  Attorney  General . 

tV/TY  Lords,  I  find  myfelf  engaged  in  a  very  fingular  Debate  ♦,  upon  a  Point  perfectly  new 
^  in  Experience,  analogous  to  no  known  Rule  of  Proceeding  in  fimilar  Cafes,  founded 
on  no  Principle,  none  at  leafb  which  has  been  Rated. 

The  Prifoner,  being  arraigned  upon  an  Indictment  for  Felony,  pleaded  Not  Guilty  ;  upon 
which  IfTue  was  joined.  In  this  State  ol  the  Bulinefs  fhe  hath  moved  your  Lordfhips,  that 
no  Evidence  (hall  be  given  or  Rated  to  prove  that  Guilt  upon  her,  which  file  hath  denied 
and  put  in  I  flue. 

The  only  Cafe  cited  in  Support  of  fo  extraordinary  a  Motion,  that  of  Jones  and  Bow , 
'Garth.  225,  bears  no  Relation  or  Proportion  to  it.  In  the  Trial  of  an  EjeClment,  the  De¬ 
fendant,  admitting  the  Plaintiff’s  Title  to  be  other  wife  clear,  avoided  it  by  a  Sentence  againfl 
the  pretended  Matrimony  of  his  Mother  with  Sir  Robert  Carr ;  after  which  both  Parties 
married  with  other  Perlbns  ;  a  Sentence,  unimpeached  in  Form  or  Subfiance,  againfi  his 
own  Mother,  from  whom  he  was  to  derive  Title  to  his  State  •,  decifive  confequently  as  a 
Fine  with  Non-claim,  or  any  other  perfect  Bar  ;  and  fubmitted  to  accordingly  •  for  the 
Plaintiff  was  called,  and  did  not  appear.  Here,  if  the  Sentence  fiiould  ever  come  properly 
under  Examination,  it  will  appear  to  differ  in  all  thofe  RefpeCls. 

In  the  mean  Time,  infiead  of  defending,  this  Motion  is  only  putting  Quefiions  to  your 
Lordfhips,  hypothetically,  for  Opinion  and  Advice  how  to  order  the  Defence.  If  this  Sen¬ 
tence  be,  as  they  argue  it,  a  definitive  and  preclufive  Objection  to  all  Enquiry,  the  Prifoner 
ought  to  have  pleaded  it  in  Bar,  and  to  have  put  the  Profecutor  upon  dealing  with  her 
Plea  as  he  fiiould  be  advifed  -,  or  Hie  may  Rill  rely  upon  it  in  Evidence  of  Not  Guilty. 
But  without  placing  any  fuch  Confidence  in  it  themfelves,  they  call  upon  your  Lordfiiips 
.to  make  it  the  Foundation  of  an  Order  to  fiop  the  T  rial. 

My  Lords,  To  fay  that  this  is  wholly  unprecedented,  goes  a  great  Way  to  conclude 
againfi  it.  To  fay  that  fuch  a  Rule  would  be  inconfifient  with  the  Plea,  and  repugnant  to 
the  Record  as  it  now  Rands,  feems  decifive.  After  putting  herfelf  for  Trial  upon  God  and 
your  Lordfhips,  fhe  befeeches  you  not  to  hear  her  tried.  But  I  fliall  not  content  myfelf 
with  this  Anfwer  ;  becaufe,  as  your  Lordfiiips  have  thought  proper  to  hear  Counfel  in 
Support  of  this  extraordinary  Motion,  I  am  bound  to  fuppofe  it  a  fit  Subjeft  for  Argu¬ 
ment,  and  to  lay  before  your  Lordfhips  my  Thoughts  upon  it  as  they  occur. 

Before  I  go  into  particular  Topics,  I  cannot  help  oblerving,  with  fome  ARonifiiment, 
the  general  Ground  which  is  given  us  to  debate  upon.  Every  Species  and  Colour  of 
Guilt,  within  the  Compafs  of  the  Indidtment,  is  necefiarily  admitted.  So  much  more  pru¬ 
dent  it  is  thought  to  leave  the  worft  to  be  imagined,  than  even  to  hear  the  adtual  State 
of  her  Offence.  Your  Lordfiiips  will  therefore  take  the  Crime  to  be  proved  in  the  broadefi 
Extent  of  it,  with  every  bafe  and  hateful  Aggravation  it  may  admit  j  the  Firfi  Marriage 
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fokmnly  celebrated,  perfectly  confum  maced  ;  the  Second  wickedly  brought  about  by  prac¬ 
ticing  a  concerted  Fraud  upon  a  Court  of  Juffice  to  obtain  a  coliufive  Sentence  againlt  the 
Fiift  ;  a  Circumftance  of  great  Aggravation.  When  Farr  and  Chadwick  defended  a  bur¬ 
glarious  Breaking  and  Entering,  under  a  Pretence  of  an  Execution,  upon  a  Judgment  frau¬ 
dulently  obtained  againlt  the  cafual  Ejedtor,  it  was  thought  to  aggravate  their  Crime,  and 
they  fuffered  accordingly.  I  allude  to  the  Cafe  in  Kelyng ,  43. 

My  Lords,  I  take  the  Ground  fo  given  me  with  this  Referve,  not  that  I  wifh  to  have  her 
Crime  implied,  from  the  Conduct  Hie  is  advifed  to  hold  here,  to  all  Purpofes  and  Conclu- 
fions  ;  but  that  the  Neceffity  of  the  Argument  obliges  me  to  affurne  it,  as  plainly  and  dif- 
tindlly  confeffed,  while  this  Sentence  is  urged  as  an  irrefragable  Bar  to  the  Trial,  whatever 
may  be  the  Degree  of  her  Guilt,  however  fiich  a  Sentence  may  have  been  obtained,  and  ' 
whether  it  tends  to  aggravate  that  Guilt,  or  to  extenuate  it.  The  Propofition  looks  fo  enor¬ 
mous,  that  it  requires  great  Abilities  to  give  it  any  Countenance,  and  the  mod  irrefragable 
Argument  to  force  the  Conclufion. 

I  mud  alfo  remind  your  Lordfhips  again,  that  the  Sentence  has  been  read  in  this  Stage 
of  the  Proceeding,  by  the  Confent  of  the  Profecutor,  and  under  the  exprefs  Refervation 
of  his  Right  to  objedt  to  the  Competence  of  it,  as  Evidence  on  the  Iffue  joined,  unlefs  he 
fhould  think  fit  to  make  it  Part  of  his  own  Caufe.  At  prefent  it  dands  admitted  merely 
as  the  Ground  of  this  previous  Motion.  The  Sentence  being  coliufive,  is  a  Nullity,  If  fair* 
it  could  not  be  admitted  againd  the  King,  who  was  no  Party  to  the  Suit.  If  admitted,  it 
could  not  conclude  in  this  Sort  ol  Suit,  which  puts  both  Marriages  in  Iffue.  The  Objec¬ 
tions  arife  from  the  general  Nature  of  the  Sentence  propounded,  which  is  never  final  ;  from 
the  Parties,  who  could  not,  by  their  Act,  bind  any  but  themfelves,  or  thole  who  are  repre- 
fented  by  them,  or  at  mod  thofe  who  might  have  intervened  in  the  Suit;  from  the  Nature 
of  the  prefent  Indidtment,  which  puts  the  Marriage  diredtly  in  Jffue  ;  from  the  Circumftances 
peculiar  to  this  Sentence,  which  prove  it  to  be  coliufive. 

Without  adverting  much  to  thofe  Particulars,  the  learned  Counfel  for  the  Prifoner  af¬ 
fected  to  lay  down  an  univerfal  Propofition,  that  all  Sentences  of  peculiar  Jurifdictions  are 
not  only  admiffible,  but  conclufive  Evidence  ;  and  referred  to  many  Cafes,  of  which  I 
fhall  controvert  nothing,  but  the  Application. 

The  Cafe  of  Burroughs  and  Jemineau ,  2  Sir.  733,  is  nothing  to  this  Purpofe.  That 
was  a  fuppofed  Contract  by  accepting  a  Bill  of  Exchange  at  Leghorn  •,  which  Acceptance 
was  void  by  the  peculiar  Laws  of  that  Country,  becaufe  the  Drawer  had  failed  without  Afi- 
fets  in  the  Hands  of  the  Acceptor  ;  and  was  pronounced  to  be  fo  by  a  competent  Court  in 
Leghorn.  The  Plaintiff  infilled  upon  it  ;  becaufe,  if  the  Acceptance  had  been  made  here, 
it  would  have  bound.  But,  according  to  the  Law  of  the  Place  where  it  was  made,  the  Ac¬ 
ceptance  did  not  conftitute  a  Cantradl.  The  Plaintiff  might,  if  he  had  been  advifed  other- 
wife,  have  defended  that  Suit ;  he  acquiefced  in  the  Decifion. 

Courts  of  Admiralty  fit  between  Nation  and  Nation.  They  proceed* in  Rem ,  and  they 
bind  the  Property,  not  only  againlt  the  apparent  Poffeffor,  but  all  the  World  ;  or  elfie 
the  very  Exigence  of  the  Couit  would  be  fubverted.  Any  Body  may  claim  ;  and  proper 
Monitions  iffue  for  that  Purpofe.  Therefore,  in  the  Cafe  of  Hughes  and  Cornelius ,  the 
Plaintiff  failed  in  his  Adtion  of  Trover;  although  the  Verdidt  found  his  Property,  and  con- 
fequently  the  Sentence  of  the  French  Admiralty  erroneous  ;  becaufe  the  Court  had  no  fuch 
Jurifdidlion  over  that  Sentence.  For  the  lame  Reafon,  in  Green  and  Waller ,  the  Sen¬ 
tence  of  the  Admiralty  could  not  be  gain-faid.  There  is  no  Appeal  but  to  the  Sword. 

The  fame  Principle  governs  as  to  Seizures  in  the  Exchequer ;  where  any  Perfon  may 
come  in  and  claim  ;  which  if  they  negledt,  they  tacitly  affent  to  the  Condemnation.  So  of 
Seizures  tried  before  the  Commiffioners  of  Excile. 

So  in  the  Cafe  of  Moody  and  Thurjlon, ,  1  Sir.  481,  where  an  Adi  of  Parliament  gave  an 
Adtion  (on  a  Certificate  of  Commiffioners  that  Money  was  due  from  an  Agent  to  Officers 
of  the  Army)  the  Agent  could  not  defend,  .by  controverting  the  Truth  of  the  Certificate. 
It  was  contrary  to  the  Adi,  and  he  might  have  been  heard  before  the  Commiffioners. 

Where  a  Soldier  had  complained  of  his  Major  for  undue  Corredlion  to  a  Court  Martial, 
which  difmiffed  his  Petition,  he  could  net  maintain  an  Adlion,  for  he  had  been  heard  in  a 
Court  competent  and  final  to  that  Purpofe. 

No  temporal  Remedy  lies  to  recover  Poffeffion  of  a  Benefice  forfeited  by  Deprivation, 
while  the  Sentence  of  a  Court  competent  to  declare  the  Forfeiture  remains  in  Force. 

The  fame  Rule  holds  as  to  derivative  Claims.  Therefore  the  Judgment  of  Qujler  .againfl;  a 
Mayor  is  good  Evidence  againft  the  Corporator,  who  claims  under  him. 
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Thofe  who  enter  into  collegiate Eftabli  foments  agree  to  fubmit  themfelves  to  the  Laws 
and  Magiftrates  appointed  by  the  Founder  •,  and  confeqnently  cannot  reclaim  againft  them. 
This  was  all  which  was  determined  in  the  King  and  New  College ,  and  many  other  Cafes 
which  might  have  been  referred  to  under  the  fame  Head,  In  molt,  if  not  all,  the  Cafes 
cited,  the  Parties  had  actually  been  heard  before  the  proper  Tribunal. 

The  Office  of  granting  Probate  and  committing  Adminiftration  is  a  fpecial  Authority 
committed  to  the  Ecdefiaftical  Courts,  where  all,  who  claim  Intereft,  may  be  heard  lo  there 
can  be  no  Defect  of  Juftice.  Therefore,  in  a  vaft  Abundance  of  Cafes  from  Noel  and  Wells 
foon  after  the  Reftoration,  t oBarnjley  and  Powell  in  Lord  Hardwick' s  Time,  the  Temporal 
Courts  have  ref u fed  to  take  Cognizance  of  the  Right  of  perfonal  Representation.  All  the 
Cafes  under  this  Head  prove  no  more. 

Cafes  were  alfo  cited  to  prove,  that  Ifiues  joined  upon  the  Lawfulnefs  of  Marriage,  Pro- 
feffion,  general  Baftardy,  and  fo  forth,  muft  be  tried  by  the  Bifhop,  and  to  infer  that  his 
Jurifdi&ion  is  exclufive  ;  and  the  Statute  of  9  Ii.  VI.  c.  11,  was  cited  to  prove,  that  it  is 
final  not  only  to  Parties  and  .Privies,  but  to  Strangers.  The  EffeCt  of  that  Statute  is  rather 
to  prove,  that  all  the  World  are,  or  may  be,  Parties  or  Privies.  The  only  public  ObjeCt  of 
it  is  to  provide  fufficient  Notoriety  to  make  them  privy  in  Faff,  as  well  as  in  Law.  It 
provides  a  great  Variety  of  Proclamations,  to  the  End  “  that  all  Perfons,  pretending  any  In- 
“  tereft  to  objeCt  againft  the  Party  which  pretendeth  himfelf  to  be  Mulier,  may  fue  to 
the  Ordinary,  to  whom  the  Writ  of  Certificate  is  or  fhall  be  directed,  to  make  their 
Allegations  and  Objections  againft  the  Party  which  pretendeth  him  to  be  Mulier,  as  the 
Law  of  holy  Church  requiretb."  For  the  Reft,  the  Statute  feems  to  have  been  an  Act 
of  Violence  and  Fraud,  by  the  powerful  Pretenders  againft  Lady  Audley.  The  Mifchief, 
they  afteCted  to  dread,  could  not  happen.  A  Certificate  is  utterly  void,  unlefs  made  upon 
Procefs,  at  the  Inftance  of  the  Parties.  The  Certificate  of  Mulierty  binds  the  Parties  to 
the  Suit  (as  in  all  Reafbn  it  ought,  while  fuch  a  Trial  is  tolerated)  but  nobody  elfe :  And  fo 
it  had  been  often  decided  before;  and  yet  the  Statute  provided  that  every  fuch  Writ  and 
Certificate  at  the  Suit  of  Lady  Audley  fhould  be  void.  On  the  other  Hand,  no  fuch  Ifiue  as 
Proffffion,  Baftardy,  or  lawful  Matrimony,  could  be  tried  by  the  Bifhop  between  Strangers  *, 
and  when  tried  by  the  Country,  it  bound  only  thofe  who  were  Parties  to  the  Trial  and  At¬ 
taint.  Nor  was  an  Ipfant  bound  to  anfwer  a  Plea  of  general  Baftardy.  But  whether  the 
Conclufion  was  too  extenfive  or  not  in  thefe  Cafes,  ftill  it  was  only  in  refpeCt  to  a  Civil 
Right,  and  tried  by  a  competent  JuriicliCtion,  fitting  for  the  exprefs  Purpofe  of  deciding 
upon  it,  the  Jurifdiftion  being  created  and  eftablifhed  by  the  Writ. 

Sentences,  which  are  given  by  the  Bifhop  or  his  Official  of  his  own  mere  Authority  in 
■Matrimonial  Caufes,  have  the  lead  Pretence  of  all  others  to  bind  or  influence  any  Quef- 
tion  which  may  arife  afterwards  in  Judicature.  Such  Caufes  punifh  no  Crime,  try  no  Right, 
proceed  to  no  Civil  EffeCt.  They  proceed  pro  falute  atiima  Rei ,  to  reform  fome  Enormity 
or  NegleCt  in  religious  Life  *,  in  qua  (fays  Covarruvias  in  his  Epitome  of  the  Fourth  Book 
of  the  Decretals,  Par.  2,  C.  8,  S.  12,  N.  1.)  de  maxima  Sacramento  agendum  ejl.  The 
Procefs  is,  fimpliciter,  de  piano ,  fine  Strepitu  et  Figurd  judicii,  Clement.  Lib.  2,  T.  1.  S.  2, 
From  the  very  Nature  of  fuch  a  Caufe,  it  muft  follow,  that  the  Judgment  cannot  be  final. 
No  Confent  of  Parties,  or  Omiftion  to  appeal,  or  repeated  Affirmation  of  the  fame  Judge¬ 
ment,  gives  it  any  Force.  Quia  Sententia  ilia  Tranfiens  in  Rem  judicatam  foveret  peccatum , 
fepercmdo  veros  Conjuges ,  vel  uniendo  eos ,  qui  tales  ejfe  nequeunt.  At  mdlum  vinculum,  quan- 
tumeunque  multiplicatum ,  poteft  firmare  '.Aftunr,  ex  quo  Peccatum  confurgit.  Sanch.  de  Ma- 
trim.  Lib.  0,  Difputat.  100.  In  the  fame  Deputation  Sanchez  fays,  Potejt  etiam  Judex ,  ex 
officio.  Parte  invitd ,  procedure  ad  rctraHandam  hujufnodi  Sententiam  \  imo  ad  id  tencri  Judi- 
cem  probat  Tex tus  \  quiafui  intereft  Pecxata  auferre.  Hinc  deducitur ,  certd  Reguld  prefer  HA 
mini  me  poffie ,  quoties  audiendus  fit  volcns  prsdifiam  Sententiam  impugnare.  He  illuftrates  the 
DoCtrine,  by  obferving,  that  in  Cofts,  which  is  a  Civil  Inter  eft,  a  Matrimonial  Sentence  is 
binding.  Ratio  eft  aperta:  Sententia  enim  Matrimony  idea  non  tranfiu  in  Rem  judicatam ,  ne 
foveretur  Peccatum ,  fuftinendo  Matrimonium  Irritum ,  aut  diftbhendo  validum  ;  qua  Ratio  in 
JLxpenfarum  Condemnations  ccffiat  \  et'ideo  fortftur  Naturam  altar-urn  Sententiarum ,  qua  in  Rem 
judicatam  tranfeunt.  Gaill,  in  his  Obfervat.  107,  and  Obf.  112,  holds  exactly  the  fame 
Language. 

The  lame  Rule  obtains,  for  the  fame  Reafons,  in  all  Sentences  pro  falute  anima.  A  Sen¬ 
tence  is  inconclufive  (fays  Vultcius  in  his  Treadle  de  Jifdiciis ,  Lib.  3,  C.  12,  S.  38.)  ex  Qua* 
litate  Caufa  put  a ,  quod  .efi  Matrimoniali >,  vel  alia  quacunque,  in  qua  Anima  Pericuhm 
verfatur.  Seabed#,.  a  very  authoritative  Writer. on  the  Effect  of  Sentences,  in  his  Book  de 
t  Sententia  G loft.  14,  Queft,  2,  N.  44?  observes  as  a  general  Rule,  Sententia ,  in  qua  vertitar 
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amma  periculum*  nunquam  tranfit  in  rem  Judicatam .  The  Sum  of  their  Maxims  is  given  by 
Oughton,  Tit.  205.  which  is  taken  almoft  literally  from  Confetti  and  by  him  extra&ed  from 

the  Books  of  Pra&ice. - 46  Although,  generally,  Witnedes  are  not  admitted  alter  Pub- 

44  hcation,  yet  in  a  Matrimonial  Caufe  they  are,  even  without  Oath,  that  they  are  come  to 
“  the  Knowledge  of  the  Parties  after  Publication.  And,  fuppofing  that  Sentence  has  palled 
“  againlt  the  Plaintiff,  that  he  has  failed  in  Proof  of  his  Libel,  and  the  Defendant  is 
44  acquitted  ;  yet  the  Plaintiff  may  either  in  the  fame  Caufe,  or  in  another,  raife  a  new  Suit 
44  againft  the  fame  Perfon,  not  only  on  a  new  or  fecond  Contraft,  but  on  the  former,  and 
44  produce  Proofs  known  or  unknown  to  him  before :  And  he  is  not  bound  by  the 
44  Exceptio  rei  judicata,  or  that  the  former  Sentence  has  paffed  in  rem  Judicatam  ;  becaufe 
44  a  Sentence  given  in  a  Matrimonial  Caufe  never  palfes  in  rem  Judicatam ,  and  has  many 
44  Privileges.  When  the  Church  is  deceived  in  promulging  Sentence  againft  Matrimony, 

44  the  Sentence  may  be  revoked  by  new  Proofs,  and  even  by  the  fame  ;  and  the  Reafon  is, 

44  to  efchew  Sin  and  Danger  to  the  Soul  if  a  wrong  Sentence  fhould  prevail. ** 

So  far  as  it  appears  to  us  is  therefore  no  idle  Form  of  Words,  but  an  exprefs  Refer vation 
of  a  neceffary  Power  to  alter  the  Sentence  whenever  it  fhall  appear  to  the  Bilhbp  that  a 
different  Rule  of  Life  is  neceffary  pro  falute  anima  Rei. 

The  Miftake  feems  to  have  arifen  from  confidering  the  Bifhop  as  a  Court  of  Civil 
Judicature,  and  his  Sentence  as  pronounced  upon  the  Trial  of  a  Civil  Right.  In  this 
perverfe  View,  thofe  Maxims  are  abfurd,  and  thofe  Rules  merely  vexatious,  which,  tried 
by  the  real  Nature  and  End  of  a  Matrimonial  Suit,  are  founded  in  Piety  and  Zeal  for  thd 
Difcipline  of  Religion.  In  all  Civil  Caufes  the  Maxim  is  univerfal,  Expedit  Reipublic<e ,  ut 
finis  aliquis  fit  Litium.  In  Proceedings  pro  falute  animce ,  the  Reafon  of  the  Thing  is 
altogether  on  the  other  Side. 

Even  in  the  Moment  of  dating  thefe  Sentences  to  be  conclufive,  One  of  the  iearned 
Counfel  could  not  forbear  to  give  your  Lordfliips  a  lively  Reprefentation  of  the  Frivoloufnefs 
of  their  Proceedings  and  the  Vanity  of  their  Decrees.  The  Doctors  have  been  at  the  Pains 
to  write  (fays  my  learned  Friend)  fome  Waggon  Loads  of  Volumes  to  prove,  that  thefe 
Matrimonial  Caufes  proceed  to  no  End,  and  terminate  in  nothing.  All  Parties,  all  Privies 
to  the  Suit,  all  who  have  Intereft  in  the  Matter  of  it,  may  prevent  its  Effecft  by  Intervention, 
by  Citation  to  hear  the  Decree  reverfed  by  original  Libel.  The  Sketch  was  drawn  with  a 
great  Deal  of  Humour,  bordering  upon  Ridicule  :  A  Vivacity  natural  enough  within  the 
Walls  of  their  own  College.  Vetus  illud  Catonis  admodum  fcitum  efi  ;  qui  mirari  fe  aiebatt 
quod  non  rideret  Harufpex ,  Harufpicem  cum  vidiffet.  Yet  it  feemed  rather  aftonilhing,  that  fo 
very  judicious  an  Advocate  Ihould  think  this  Picture  of  Futility  the  bed  Recommendation 
of  the  Sentence  to  your  Lordfhips  as  an  abfolute  Conclufion  upon  all  your  Proceedings. 
Here  all  the  World  fhall  be  bound  by  that  Judgment,  which  the  Court,  who  pronounced  it, 
hold  for  no  Judgment,  and  will  fuffer  to  bind  nobody.  But  fuch  was  the  Necefdty  of  the 
Argument;  to  give  it  any  Effedt,  they  were  forced  to  afiume,  that  this  Sort  of  Sentence  is 
the  Judgment  of  a  Civil  Judicature  upon  a  Civil  Subject,  which  is  not  true  *,  and  to  give  it 
Effedt  againd  others  than  Parties,  they  were  forced  to  admit,  that  fuch  others  may  fet  it  afide  5 
which  is  true,  only  becaufe  it  is  no  fuch  Judgment. 

In  Support  of  this  loofe  Propofition,  they  cited  from  our  own  Books  feveral  Cafes,  in 
which  the  Temporal  Courts  fuffered  themfelves  to  be  concluded  by  fuch  Sentences. 

If  it  were  neceffary  or  allowable  at  this  Day  to  reafon  againd  fo  many  Authorities,  I 
diould  incline  to  think,  that  thofe  Cafes  proceeded  upon  the  Midake  I  mentioned  before, 
namely,  that  the  Ecclefiadical  Court  try  and  pronounce  upon  the  Civil  Right  of  Marriage, 
or  ever  mean  to  do  fo,  except  when  authorifed  by  Writ  of  the  King’s  Courts.  But  for  the 
Purpofe  of  the  Argument  I  will  fuppofe  that  they  do  ;  even  then  the  Effedt  of  all  the  Cafes 
will  amount  to  no  more  than  this.  Fird,  the  Ecclefiadical  Jurifdidtion  has  (exclufively) 
Conufance  of  the  Right  of  Marriage.  Secondly,  the  Secular  Jurifdidtion  has  Conufance  of 
the  Temporal  Intereds,  which  are  incident  to  Marriage,  and,  in  order  to  decide  upon  them, 
mud  try  the  Fadt  of  Marriage  as  Part  of  the  Queftion.  Thirdly,  but  the  Judgment  of  the 
Ecclefiadical  Jurifdidtion  on  the  Principal,  viz.  the  Right  of  Marriage,  wherever  it  occurs, 
is  final  upon  the  Trial  of  the  Incident.  Fourthly,  this  Conclufion  extends  to  all  who  were 
Parties  or  Privies,  or  who,  in  Notion  of  Law,  have  committed  Laches  in  not  intervening 
or  reclaiming.  This  I  take  to  be  the  utmod  Extent  of  the  Cafes  cited. 

The  earlied  Cafe  referred  to  was  Corbett' s,  Fitz.  Tit.  Confutation  PI.  5.  Sir  Robert  Corbett 
had  idu t  Roger  by  his  Wife  Matilda  ;  in  whofe  Life  he  married  Letitia ,  and  had  idue  Robert . 
Roger  fued  in  the  Court  Chridian  to  avoid  the  Second  Marriage,  but  was  prohibited,  for 
that  Court  had  no  original  Jurifdidlion.  44  Otherwife,’*  fays  Catejby' s  Judice,  44  if  my  Father 
44  and  Mother,  were  divorced,  married  to  others,  had  Idue,  and  died.  Then  I  grant  well, 

44  that 
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“  that. 1  A1311  have  my  Suit  originally  in  the  Court  Chriftian,  becaufe  1  cannot  have  w- 
“  A^10n  in  the  Temporal  Law,  as  Heir,  during  the  Divorce  *  and  alfo  the  Divorce  is  a 
“  Spiritual  Judgment,  which  fliall  be  reformed  in  the  Spiritual  Courts.’’  So  it  was 
doubted,  whether  “  the  Brother  of  a  Monk,  who  abandoned  his  Habit  and  Vows,  could, 

as  Hen,  libel  to  try  his  Brother  s  Profeffion,  and  hold  him  to  Obedience;  for  he  might 
“  have  his  A&ion  by  the  Temporal  Law,  and  objed  his  Profeffion.”  But  it  was  agreed, 
“  That  if  the  Monk  had  been  cleraigned  for  falfe  or  unjuft  Caufe,  the  Brother  might" have 
“  Citation  to  revoke  his  Deraignment.”  If  this  proves  the  Biffed  which  a  SpirituafSentence 
upon  the  principal  Matter,  the  Right  of  Marriage,  or  Profeffion,  has  in  Cafes  where  thefe 
come  incidentally  into  Queftion,  it  alfo  confines  the  Extent  of  that  Effed  to  thofe  Perfons 
who  may  refcind  the  principal  Sentence ;  and  proves  the  Reafon  of  it,  namely,  that  they 
are  not  wronged  by  the  Conclufion,  becaufe  they  may  always  be  heard  againft  it. 

1  he  next  Cafe  was  Bunting  and  Leppingwell ,  4  Co.  29.  a.  and  Moor  169  ;  which  was  thus 
found  by  Special  Verdid.  Thomas  Twede  married,  de  Fablo ,  Agnes  Adingkall ,  but  under  the 
Impediment  of  a  Pre-contrad  between  her  and  John  Bunting.  Bunting  lued  in  the  Court 
Chriftian  on  this  Pre-contrad,  obtained  Sentence  for  Celebration  in  facie  Ecclefi<e,  married  her, 
and  had  Iftue  Two  Sons,  Charles  and  Robert.  Richard ,  the  Father  of  John ,  gave  Lands  to 
Robert ,  for  Life  only.  Robert ,  miftaking  his  Title,  fettled  them  on  Emma  his  Wife,  and  died* 
Charles  brought  an  Ejedment,  as  Heir  to  Richard,  his  Grandfather.  It  was  objeded  that  Twede 
had  been  no  Party  to  the  Suit  in  the  Court  Chriftian.  But  Twede  might  have  intervened,  or 
reclaimed,  all  his  Lite  long.  So  might  Emma ,  if  it  could  have  availed  her  to  prove  her 
Hufband  illegitimate,  which  would  have  deftroyed  her  Title.  But  Twede  had  abandoned 
his  Pretenfions.  The  Sentence  was  fubmitted  to  by  Agnes.  The  Marriage  was  folemnly 
celebrated,  and  remained  uninterrupted  during  Life.  The  Queftion  was  between  Two 
I  flues.  It  required  little  Argument  to  fuftain  the  Legitimacy. 

The  next  was  kenn's  Cafe,  7  Co.  68.  Cro.  Ja.  186.  An  Englifh  Bill  was  brought  in  the 
Court  of  Wards,  praying  Leave  to  traverfe  an  Office,  whereby  Elizabeth  was  found  the 
Infant  Heir  of  Chrijtopher  Kenn,  and  whereupon  the  Wardffiip  had  been  granted  to  Florence 
the  Mother  of  the  Infant.  Chrijlopher  Kenn  had  married  Elizabeth  Stow  ell,  by  whom  he 
had  Iflfue  Martha ,  who  left  Ifiue  Elizabeth  the  Plaintiff,  his  Heir  at  Law,  if  the  Marriage 
had  flood  ;  but  in  the  Firft  and  Second  of  Philip  and  Mary  the  Court  of  Audience  pro¬ 
nounced  the  Marriage  void  for  Want  of  Age,  and  gave  Sentence  of  Divorce.  Chrijlopher 
Kenn  married  Elizabeth  Beckwith  in  the  5th  of  Elizabeth.  She  libelled  him  for  Ja&itation 
before  the  Commiffionersfor  Ecclefiaftical  Caufes,  alledging  his  former  Marriage.  Elizabeth 
Stowell  intervened  for  her  Intereft.  The  Firft  Marriage  was  a  Second  Time  pronounced 
void,  and  Sentence  followed  ad  exeqiienda  Conjugalia  obfetpiia.  After  the  Death  of  Elizabeth 
Beckwith ,  Chrijlopher  married  Florence ,  by  whom  he  had  the  Ward.  This  Matter  was 
referred  to  all  the  Judges,  who  pronounced  the  Sentence  conclufive,  fo  long  as  it  ffiould 
remain  in  Force.  And  Lord  Coke  relied  upon  Corbett's  Cafe,  the  Dodrine  of  which  has  been 
explained  before.  The  Point  had  been  Twice  tried  with  Elizabeth  Stowell,  the  Grandmother 
of  the  Plaintiff,  and  the  Sentences  remained,  open  to  Litigation,  but  fubmitted  to. 

The  Cafe  of  Jones  and  Bow ,  Carth.  225,  it  has  been  obferved  before,  was  of  exatftly 
the  fame  Sort.  The  Plaintiff  claimed  under  the  Iflfue  of  Sir  Robert  Carr  by  Ifabella  JoneSi 
between  whom  a  Sentence  had  obtained  againft  the  Pretence  of  Marriage,  which  then  flood 
unlitigated. 

In  JeJfum  and  Collins,  2  Salk .  437,  there  was  a  Sentence  againft  the  Plaintiff  in  the 
Spiritual  Court,  at  the  Suit  of  the  Defendant,  on  that  very  Contract,  for  which  he  brought 
his  Adion  on  the  Cafe,  without  difputing  the  Sentence. 

The  Cafe  of  Hatfield  and  Hatfield  was  alfo  cited  ;  a  Judgment  of  your  Lord  (hips  in  the 
Year  1725.  No  Authority  is  more  conclufive  than  the  Judgment  of  fuch  a  Court,  when 
the  Point  decided  is  well  underftood  :  But  nothing  is  more  uncertain  than  the  State  of  a  Point 
drawn  from  the  printed  Cafes,  where  each  Party  takes  Care  to  Hate,  at  leaft,  a  probable  Cafe  ; 
and  in  the  Multitude  of  the  Reafons,  good  perhaps  in  Law,  if  they  were  true  in  Fad,  it  is 
difficult  to  divine  what  the  Houfe  went  upon.  If  this  Judgment  depended,  as  the  Counfel  for 
the  Prifoner  contended,  upon  the  Goodnefs  of  the  Marriage,  it  carries  the  Matter  no  further 
than  Abundance  of  other  Cafes;  namely,  that  the  Sentence  of  a  Court  Chriftian,  while  no¬ 
body  contefts  it,  binds  the  Right  of  Marriage  between  Parties  difputing  elfewhere  an 
incidental  Intereft  under  it.  There  was  an  Attempt,  to  make  it  prove  a  collufive  Sentence 
available,  which  I  fliall  have  Occafion  to  examine  hereafter. 

In  Cleeve  and  Batburfi,  2  Str.  960,  and  Annaly  n,  the  Sentence  was  againft  the  very 
Plaintiff  in  the  Caufe,  and  remained  uncontroverted. 

So 
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So  Da  Cojla  and  Villa  Real ,  2  Str.  961,  or  Mendez  and  Villa  Real ,  Annaly  18,  was  a 
Sentence  uncentroverted  between  the  fame  Parties. 

The  like  Obfervation  occurs  upon  Mr.  Hervey  s  Cafe. 

In  Blackhams  Cafe,  1  Salk.  290,  the  Sentence  was  not  held  to  be  conclufive  ;  and  as  to  Lord 
Holt's  DoCfrine,  that  miift  fuppofe  the  Marriage  put  in  Iftue  between  the  fame  Parties  ;  for 
otherwife  the  Sentence  would  not  have  concluded  ;  the  Court,  v/hich  grants  Adminiftration, 
having  no  direbt  Jurifdidion  in  Matrimony. 

In  Milkfent  and  Millefent>  cited  by  Dr.  Lee  in  Lord  Annaly  11,  which  I  take  to  have 
been  an  Appeal  from  the  Prerogative  Court,  a  Sentence  of  the  Confiftory  Court  againfl  a 
Marriage  was,  while  it  remained  unlitigated,  a  Bar  to  the  Woman,  who  had  been  Party  to 
that  Sentence,  from  claiming  Adminiftration  as  Wife. 

Upon  all  thefe  Cafes  I  fhall  repeat  but  One  Obfervation  ;  namely,  that  they  bound  only 
thole  who  had  been  Parties  to  the  former  Sentence,  or  who  derived  under  fuch  Parties.  If 
t hey  had  extended  to  fuch  as  might  have  become  Parties  by  Intervention  or  Citation,  the 
fame  Principle  would  equally  have  borne  them  out.  The  general  Peace  and  Happinefs  re¬ 
quire,  that  there  fhould  be  fome  Refort  to  hear  and  determine  upon  Rights.  The  fame 
Peace  and  Happinefs  require,  that  Litigation  fhould  have  fome  End.  The  Line  feems  to  be 
fairly  drawn,  where  every  Claim  to  every  Right  has  had  the  full  Opportunity  of  being  heard. 
But,  among  all  the  Cafes  cited  or  referred  to,  I  believe  none  is  to  be  found,  where  a  Sentence 
has  been  taken  for  conclufive  againft  Perfons,  who  neither  had,  nor  could  pofiibly  have 
.agitated  it. 

It  is  not  enough  therefore  to  eftablifh  the  Propofition,  that  fuch  Sentences  bind  all  who 
have  or  could  have  interpofed,  unlefs  it  had  been  lhewn  that  the  King  could  have  interpofed, 
for  the  Publick  Good,  in  order  to  fee  that  no  Fraud  fhould  be  pra&ifed,  which  might  tend 
to  defeat  the  Execution  of  his  Laws  or  Police :  But  it  is  not  pretended  that  the  King  can 
interpofe  in  fuch  Caufes. 

It  is  not  enough  that  a  Court  of  exclufive  Civil  Jurifdi&ion,  pronouncing  upon  the  principal 
Right,  binds  all  the  derivative  or  incidental  Interefts.  It  fhould  be  fhewn,  that  fuch  a  Court 
binds  alfo  to  Criminal  Conclufions:  Now  this  I  take  to  be  impoftible,  becaufe,  on  the  very 
State  of  the  Propofition,  the  Court  has  no  Criminal  Ju r i fd i dft ion¬ 
ic  has  often  been  attempted  in  Argument  to  fhew,  that  their  Courts  have  no  more  than  a 
Cenforiai  Jurifdiflion  in  their  Proceedings  pro  falute  aniwa^  et  reformative  morum\  and  to 
infer  from  thence  that  their  judgments  ought  not  to  bind  in  Queftions  touching  Civil 
Rights-,  as  in  Mendez  and  Villa  Real  in  Annaly  :  But  our  Courts  have  taken  the  Fa<ft  to  be 
otherwife,  and  confidered  their  Sentence  as  a  Judgment  upon  the  Civil  Right,  which  is  the 
Reafon,  why  it  binds  all  incidental  Interefts  in  other  Courts  of  Civil  JurifdiCtion.  The  true 
Ref  a  Ion,  why  fuch  Judgments  have  no  Effetft  in  a  Criminal  Court,  feems  to  be  this,  that  there 
is  nothing  in  common  between  the  Jurisdictions,  fo  that  they  can  never  clafh.  A  Judgment 
in  a  Civil  Suit  will  bind  to  ail  its  Confequences,  although  every  Fadl,  upon  which  it  proceeded, 
fhould  be  evidently  fatfe  ;  and  though  a  Criminal  Court  fhould  have  found -a  Crime  upon  an 
oppofite  State  of  the  Cafe.  An  Ablion  and  an  Indictment  for  a  Trefpafs  may  have  contrary 
Iftues,  and  yet  both  muft  ftand  :  So  it  would  be  if  the  Crime  were  aftigned  in  the  very 
Falfhoods,  by  which  the  Civil  Court  was  deceived  ;  as  in  Indictments  for  Perjury  or  Forgery. 
A  Judgment  upon  a  Deed,  after  VerdiCt  on  non  eft  Faftum  pleaded,  is  no  Bar  to  an  In¬ 
dictment  for  fogging,  or  publishing,  or  fwearing  to  the  Deed.  The  Cafe  would  be  the  fame 
in  refpeCt  to  a  Will  of  Lands  eftablifhed  by  VerdiCt,  or  to  a  Will  of  Perfonalty  after  Probate. 

It  was  in  this  laft  Inftance  they  attempted  to  fhew,  that  the  Authority  of  the  EccleftafticaJ 
Court  had  been  interpofed  between  public  Juftice  and  the  Crime  of  Forgery.  For  this 
Purpofe  they  have  cited  the  Cafe  of  the  King  and  Vincent ,  1  Str.  481.  It  is  very  fhort : 
“  lndibfment  for  forging  a  Will  relating  to  Perfonal  Eftate  ;  and  on  the  Trial  the  Forgery 

was  proved  ;  but  the  Defendant  producing  a  Probate,  that  was  held  conclufive  Evidence 
iC  in  Support  of  the  Will.”  Now  the  Support  of  the  Will  was  not  in  Queftion.  It  was 
proved  in  common  Form,  which  is  not  binding,  even  in  the  Spiritual  Court.  1  Ro.  Rep.  2  1 . 
More  Particulars  of  this  Cafe  may  probably  be  known  to  fome  of  your  Lordfnips;  but  I 
cannot  find  any.  Stated  thus,  it  certainly  requires  a  great  Deal  of  Confideration,  before  it 
be  admitted  as  Law.  Here  the  Queftion  was,  not  whether  the  Sentence  fnall  have  Credit 
in  refpeCt  of  the  Underllanding,  which  the  Spiritual  Judges  have  in  the  Rules  and  Courle  of 
their  own  Law,  but  whether  a  Probate,  granted  of  Courfe,  on  the  Oath  of  the  very  Party 
charged  with  the  Forgery,  (hall  be  a  full  and  conclufive  Bar  to  the  Profecution.  This  is 
too  monftrous  to  be  left  upon  the  Authority  of  a ‘fhort  and  ftngle  Cafe,  without  conde- 
feendmg  to  explain  what  Con (iftency  with  Publick  Juftice,  v/frat  RefpeCt  to  Common  Senfe 
will  allow  the  Crime  of  Forgery  or  Perjury  to  be  defended  by  the  Allegation  of  that  very 

.2.  Frau  4, 
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'Fraud,  which  the  Indi&ment  meant  to  puniffi ;  not  Hating  any  Trial,  or  Judgment  upon  it* 
but  merely  that  it  had  been  pradtifed.  If  the  pretended  Executor  had  repelled  the 
Qbje&ion  of  Forgery,  even  in  that  Court,  it  would  have  borne  fome  Countenance  at  leaft ; 
'but  the  Fraud  paffed  without  Examination,  where,  in  the  Nature  of  the  Proceeding,  none 
(Could  be  had. 

The  other  Cafe,  in  i  Sir.  703,  of  the  King  and  Rhodes ,  proves  nothing,  for  it  was  merely 
a  Queftion  of  Direction  •,  whether  the  Court  would  proceed  to  try  the  Forgery  of  an  Inftru- 
ment,  while. the  Property  to  be  affedted  by  it  remained  fub  Jud'ice. 

This  is  a  Matter  of  great  Conlequence  to  Publick  Juftice  ;  at  the  fame  Time  it  is  the 
Sort  of  Cafe,  which  mult  happen  frequently.  The  Fraud  was  commonly  pra&ifed  in  the 
ilate  War  upon  the  Sailors ;  and,  if  this  Rule  had  exifted,  could  never  have  been  punifhed  : 
But  it  was  frequently  punilhed  ;  and  although,  where  no  Point  of  Law  arofe,  it  is  difficult 
to  recover  Cafes  at  the  Old  Bailey  or  on  Circuits  ;  yet  an  accidental  Publication  of  Cafes  in 
the  Old  Bailey ,  without  any  apparent  Selection,  has  produced  Three  or  Four  Inftances. 
-One  Stirling  was  convidted  and  hanged  for  forging  a  Will;  and,  fo  little  were  either 
iProfecutor  or  Court  apprifed  of  this  Notion  of  Law,  the  Probate  made  Part  of  the  Evi¬ 
dence  againfl  him.  He  had  regiftered  it  (as  it  was  neceflary)  in  the  South  Sea  Hcufe.  I 
am  not  anxious  to  Hate  thefe  Cafes  with  more  Particularity  ;  becauie  I  cannot  bring  myfelfto 
imagine  it  will  be  entertained  as  a  ferious  Opinion,  that  the  mere  Perpetration  of  a  Crime 
may  be  pleaded  in  Bar  to  a  Profecution  for  it.  This  is  certainly  not  for  the  Interefl  of 
Juftice;  nor  for  the  Honor  of  the  Spiritual  Court;  becaufe  it  would  take  away  from 
that  Jurifdidtion  One  Guard  againfl  Fallhood  and  Fraud,  of  which  every  other  is 
poflfi  fled. 

Thus  much  concerning  the  general  Propofition,  that  Sentences  in  the  Ecclefiaftical  Courts, 
upon  Civil  Rights  within  their  Conufance,  have  conclufive  Force  upon  Publick  Profecucions 
for  Crimes;  although  it  be  confeffed  withal,  that  the  Publick  has  no  Means  to  intervene,  or 
review  thole  Sentences ;  and  although  the  Civil  Effedt  of  fuch  Sentences  is  not  touched  by 
the  Event  of  fuch  Publick  Profecucions.  If  this  Ground  fails,  there  is  an  End  of  the 
prefent  Motion  :  But  there  is  another  View,  in  which  it  has  been  urged  upon  your  Lordfhips, 
which  feems  to  turn  out  more  decifively  againfl:  it. 

Whatever  may  be  faid  in  the  Inftances  of  Forgery,  Perjury,  and  other  Frauds  upon  the 
Spiritual  Court,  where  the  Criminal  Court  may  feem  to  impeach  the  Foundation  of  their 
Sentences,  without  aifuming  any  Jurifdidtion  in  the  Matter  of  them  ;  in  this  Cafe  it  is  im- 
poffible  to  alledge,  that  the  Criminal  Court  is  not  fully  competent  to  decide  upon  the  whole 
Matter  of  the  Indictment ;  particularly  on  both  the  Marriages  there  ftated,  as  conftituting 
•  the  Crime. 

The  learned  Gentleman,  who  fpoke  Second  for  the  Prifoner,  informed  your  Lordfhips, 
f  that  this  Crime  was  formerly  punifhed  by  the  Canon  Law,  and  in  the  Ecclefiaftical  Court  ; 
and  infilled,  that  transferring  the  Punilh ment  of  it  from  the  Ecclefiaftical  to  the  Temporal 
-jurifdidtion  fliould  not  prejudice  any  Defences,  which  the  Party  might  have  fet  up  in  the 
iFirft  Court. 

In  order  to  make  that  Obf  rvation  bear,  fome  Proof  fhould  have  been  added,  that  this 
•Sentence  would  have  barred  fuch  a  Suit,  however  promoted,  exceptions  Rei  Judicata. 
\Then,  fuppofing  this  Jurifdidtion  no  better  than  concurrent,  this  Court  might  have  been 
barred,  pari  ratime.  But  your  Lordfhips  have  already  had  the  Trouble  of  hearing  it 
,  eftabliihed,  but  too  much  at  Length,  from  their  Books,  that  no  fuch  Exception  would  lie  in 
their  Law. 

The  fame  Thing  is  no  lefs  true  in  our  Lav/,  where  the  Court  can,  by  any  Means,  take 
Conufance  of  the  Right  of  Marriage.  Thus  in  Dower,  where  the  Common  Ideas,  by 
writing  to  the  Bifliop,  can  well  try  the  Lawfulnefs  of  the  Marriage,  a  Sentence  is  no  Plea. 
This  was  ruled  in  the  Cafe  of  Robins  and  CrutchUy ,  2  Wiljon  118,  127.  The  Demandant 
,  counted  as  of  the  Endowment  of  Robins :  The  Tenants  pleaded,  that  fhe  was  not  accoupled 
to  Robins  in  lawful  Matrimony.  The  Demandant  replied,  that  on  the  12th  February  1754, 
Sir  IVilliamlVolfeley  libelled  her  as  his  Wife,  in  the  Bilhop’s  Court  of  Litchfield ,  for  Adultery 
with  Robins  ;  that  Ihe  pleaded  a  Marriage  with  Robins  ;  that  the  Caufe  was  removed  into  the 
Arches  ;  that  Robins  died  ;  and  that  afterwards  Sentence  paffed  for  the  Marriage  with  Robins, 
which  then  remained  in  Force.  The  Tenants  demurred  ;  and  had  Judgment.  The  Demandant 
cited  many  of  the  Cafes  your  Lordlhips  have  now  heard,  to  prove,  that  a  Sentence,  by  a 
Court  of  direct  Jurifdidtion,  ought  to  conclude  another,  which  has  but  incidental  Conufance  of 
the  fame  Matter.  But  thefe  were  not  thought  fufficient  to  avoid  another  Trial  of  the  fame 
.Marriage  in  a  Court,  which,  by  writing  to  the  Bifhop,  might  well  decide  upon  the 
Ja'  '  Lawfulnefs 
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Lnwfulnefs  of  it.  It  is  clear,  that  the  Sentence  would  not  have  concluded  in  the  Trial  before 

the  Bifhop. 

Nay,  the  very  Statute,  on  which  the  Indictment  is  framed,  proves  the  fame  Thing.  It  excepts 
the  Cafes,  where  the  former  Marriage  is  diffolved,  or  declared  void  by  Sentence,  or  was 
contracted  under  Age  of  Confent ;  all  which  would  othervvife  have  been  triable  under  an 
Indidment  for  Felony. 

In  order  to  prove,  that  any  Sentence  in  the  Ecclefiaftical  Court  would  bar  an  IndiClment 
upon  the  fame  Matter,  the  Cafe  of  Boyle  and  Boyle  was  cited.  It  is  reported  in  3  Mod.  164,, 
and  in  Comber  batch  72.  In  that  Cafe  a  Prohibition  was  awarded  to  flop  the  Trial,  in  the 
Ecclefiaftical  Court,  of  a  Marriage  there  claimed  by  a  Woman,  in  Anfwer  to  a  Suit  of 
JaCtitation*,  which  Marriage  had  been  found  bad  on  an  IndiClment  for  Polygamy,  for  which 
the  Man  was  convicted  and  burnt  in  the  Hand.  The  Reafon  affigned,  here,  for  this  Judg¬ 
ment  was,  for  fear  the  Spiritual  Court  fhould  not  take  Notice  of  the  Judgment  pronounced 
in  the  Temporal  Court.  But  this  would  have  been  extremely  irregular  *,  particularly  if  by 
the  Couil'e  of  . the  Spiritual  Court  fuch  a  Judgment  would  have  been  conclufive.  Prohibition 
never  goes  upon  an  Apprehenfion,  that  the  Spiritual  Court  will  do  wrong  *,  but  where  their 
Rules  of  Trial  are  contrary  to  the  Common  Law,  as  in  Prefcription,  or  requiring  Two 
Witneffes  to  a  Releafe*,  or  when  they  exceed  their  JurifdiCtion,  by  holding  Plea  of  Temporal 
Mattel s  as  Debts,  Freehold,  or  Temporal  Offences.  The  Reafon  for  granting  this  Pro- 
ijbition  was,  becaufe  the  Court  Chriftian  could  not  take  any  Conufance  of  a  Matter  ad¬ 
judged  in  the  Temporal  Court  j  which  thereupon  became  Temporal.  So  in  the  Cafe  of 
Webb  and  Cook ,  Cro.  James ,  535,  625,  Prohibition  went  to  the  Court  Chriftian  at  Norwich, 
for  entertaining  a  Libel  for  Defamation,  in  faying,  that  One  had  a  Baftard,  who  was  adjudged 
the  Putative  Father:  “  For  that  Judgment,  being  under  the  Authority  of  the  Statute  Law, 
“  fhall  not  be  impeached  in  the  Spiritual  Court,  or  elfewhere  ;  and  all  are  concluded  to  fay 
6‘  the  contrary.”  Upon  the  Authority  of  this  Cafe  the  fame  Point  was  ruled  again  in 
5 Thornton  and  Pickering,  3  Keb.  200.  The  Ecclefiaftical  Court  has  no  Conufance  of  Crimes. 
In  the  Cafe  immediately  before  that  of  Boyle  and  Boyle ,  Prohibition  went  to  flop  a  Suit  there 
for  writing  a  Libel  ;  becaufe  an  Indictment  will  lie  for  it.  In  Serle  and  Williams ,  Hob.  288, 
this  Matter  is  fully  treated.  The  Ordinary  has  no  Power,  even  over  Clergymen,  in  a  Crime 
or  Offence  touching  the  Crown.  Purgation  itfelf  was  by  Permiffion  ;  and  could  not  be 
adminiftered,  if  the  Temporal  Court  delivered  abfque  purgatione  faciendd ;  nor  between  the 
Conviction  and  Sentence  *,  nor  before  it.  In  all  thefe  Cafes  Prohibition  would  lie.  And  in 
every  other  Cafe,  if  after  Tiial  of  a  Felon  they  prove  or  dilprove  any  Thing  againft  a 
VerdiCt,  Prohibition  lies.  So  in  Higgon  and  Coppinger,  Sir  William  Jones,  320,  Prohibition 
went  to  flop  a  Libel  for  calling  one  a  Sodomite.  “  For,  as  they  cannot  find  the  principal 
Offence,  it  not  being  “  faved  to  them  by  the  Statute,  they  fhall  not  hold  Plea  of  the  De- 
“  famation.  And,  where  any  Thing  determinable  by  the  Ecclefiaftical  Court  is  made  Fe- 
14  lony,  or  T reafon,  and  the  Power  of  the  Ecclefiaftical  Court  is  not  faved  to  it,  there  they 
“  fhall  not  meddle  with  the  Offence  •,  or  the  Defamation,  which  arifes  out  of  it.”  The 
true  Reafon  therefore,  why  they  were  prohibited  in  the  principal  Cafe,  was,  becaufe  the  Plea 
depending  before  them  was  out  of  their  Conufaq^c. 

Another  Cafe  was  cited,  where  Prohibition  went  to  the  Confiftorial  Court  of  Exeter, 
after  Acquitai  upon  an  IndiClment  for  Polygamy  :  But  I  have  not  been  able  to  find  it. 

More  perverfe  Inferences  were  never  extorted  from  any  Cafes,  than  from  thefe.  A  Court 
of  Oyer  and  Terminer  is  to  determine  without  hearing,  for  this  fpecial  Reafon,  that  it  will 
be  final.  A  Court  of  direCt,  complete,  and  exclufive  JurifdiCtion,  is  to  be  bound  and  go¬ 
verned  by  One  of  no  JurifdiCtion, ■■  either  dire  Cl  or  indirect,  on  the  Matter.  A  Court,  which 
decides  once  for  ever,  is  to  be  bound  by  one  which  never  decides.  The  Sentence 
remains  open  for  further  Examination  j  let  it  therefore  be  adopted  without  Examination 
in  order  that  it  may  never  be  examined. 

But,  to  confefs  the  Truth,  ail*  which  I  have  hitherto  faid  feerrn  to  have  been  unnecef- 
fary.  This  might  have  been  pertinent  Argument,  if  there  had  really  been  a  Sentence  to 
combat :  But  there  is  none.  It  has  been  virtually,  if  not.  exprefsly  admitted,  that,  for  the 
Pur  pole  of  deciding  upon  the  prefent  Motion,  your  Lordfiiips  muft  take  it  for  granted, 
that  the  Sentence  is  collufive  and  fraudulent  in  every  View,  and  to  every  Degree,  which 
Imagination  can  reprefent :  For  your  Lordfiiips  will  not  put  us,  ip  this  Stage  of  the  Bufmefs, 
to  take  feparate  Iffues  upon  every  Suggeftion  which  may  be  made  for  the  Prifoner.  In  Truth 
her  Count'd  have  argued  it  fo  j  exprefsly  contending,  that  a.CQjlufive  Sentence  fhall  bind 
.the  Judgment  of  the  Houfe. 

*Btie 
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'But  what'Kind  of  Cafe  has  been  made,  or  attempted  ?  What  Authority  has 'been  cited* 
that  a  collufive  Sentence  (hall  prejudice  others,  than  the  Parties  to  it  ?  In  every  Book,  I  have 
Teen,  it  ktreated.  as  a  mere  Nullity.  The  only  Difference  between  no  Sentence,  and  a  col¬ 
lufive  one,  is,  that  in  the  Firft  Cafe,  you  plead  ml  tiel  record ,  generally  •,  in  the  laft,  you 
,  plead,  that  it  was  obtained  by  Covin  •,  confequently  it  is  wafte  Paper.  If  the  Court  was  in- 
j formed  of  the  Covin,  it  would  commit  the  Parties  for  the  Contempt,  and  cancel  the 
‘Record.  This  could  only  be  done  upon  the  Idea  of  the  whole  Proceeding  being  a 
;  Nullity. 

,ln  the  44  E.  3,  45,  L  Tn  Affize  of  novel  Diffeifin,  by  a  Dowrefs,  the  Tenant  ad¬ 
mitted  .her  Title,  to  Dower  ;  but  difputed  her  Affize,  becaufe  fire  had  been  endowed  by 
-one,  who  abated  upon  his  Polfeflion  by  Covin  with  her.  She  argued,  that  the  Abator 
■  gained  a  Fee  Simple,  whereby  he  might  lawfully  endow  her  ;  that  Recovery  of  Dower 
-.againft  an  Abator  is  fufficient ;  and  that  Endowment  in  Pais ,  to  one  who  has  Right,  is  equal 
5  to  Recovery.  The  Tenant  replied,  that  fuch  Endowment  was  but  Diffeifin  ;  therefore  his 
Entry  was  congeable ;  and  that  the  Recovery  would  have  been  in  the  fame  Plight  All 
1  the  Judges  held  clearly,  that  “  if  one  has  Adtion  to  certain  Lands,  and  by  his  Affent  and 
i44  Covin  the  Tenant  is  oufted,  and  he,  who  has  the  A btion,  brings  it  againft  the  Diffeilbr, 

he,  who  isoufted,  jflia.ll  have  Affize  $  and  the  Poffeffion  of  him,  who  recovered,  ffiaii  be 
*44  adjudged  by  Abatement,  and  not  by:  Recovery, ;  becaufe  he  was  a  Diffeifor.  Et  hoc 
- 44  adjudicabatur  cor  am  KnivetP 

The  fame  Point  is  laid  down  in  many  Books;  and  in  3  Co.  78,  it  is  taken  as  a  general 
iRule,  44  That  the  Common  Law  fo  abhors  Fraud  and  Covin,  that  all  Adis,  as  well 
44  judicial  as  others,  and  which  of  themfelves  are  juft  and  lawful,  hill,  being  mixed  with 

Fraud  and  Deceit,  are  in  Judgment  of  Law  tortious  and  illegal.”  Nay,  it  takes  away 
rthe  Privilege  of  Coverture  and  Infancy  ;  for  the  Adt  is  merely  void.  In  the  Cafe  in  Coke# 
the  Fine  (a  judicial  Adi)  was  held  for  none,  by  reafon  of  the  Covin.  So. Farr  and  Chad- 
■ .  wick  were  both  hanged  for  Burglary,  though  they  entered  by  an.  Habere  facias  PoJfeJJionem.\ 
becaufe  .it  iffued  upon  a  fraudulent  Judgment.  This  was  thought  tQ  heighten  the 
Offence. 

The  Principle  of  the  Rule  applies  equally  to  the  Judgments  of  the.Ecclefiaftical  Court.  j 
.  and  fo  the  Rule  was  applied  in  Dyer  339,  where  a  Revocation  of  Letters  of  Adminiftration 
vwas  held  void  for  Covin.  Thus  too  in  Garvan  and  Roach ,  1  Vef.  157.  Lord  Hardwick 
fays  of  Sentences  in  the  Ecclefiaftical  Court,  that  Collufion  will  overturn  the  Whole. 

It  would  be  idle  Affectation  to  cite  all  the  Cafes  on  this  Head,  which  indexes  would 
furniffi.  The  Books  are  full  of  them  from-  the  Annals  of  Edward  the  Second  to  the  Reports 
of  Sir  James  Burrow.  Indeed  there  never  was  a  Period  of  Time,  in  which  this  Maxim 
was  fo  continually  in  the  Mouth  of  the  Court,  as  the  laft.  Bright  and  Eynon ,  and  Abun¬ 
dance  of  Cafes  more  might  be  cited  to  prove  this.  The  Court  feems  to  have  thought  it 
the  principal  and  moft  capital  Part  of  its  Duty,  the  Nobile  ojficium  judicis ,  to  fupprefs  and 
extinguifh  every  Species  of  Fraud. 

My  Lords,  The  Language  of  the  Civilians  and  Canenifts  is  exadtly  the  fame.  Scaccia ,  in 
his  Book  de  Sententid ,  GlojJ.  14,  Quo  ft.  12,  -Hates  this  Politico,  ex  vulgatd  reguld ,  Rem 
inter  alios  aflam  aliis  non  nocere.  Upon  this  he  makes  many  Limitations ;  upon  all  of  which 
he  adds,  amongft  others,  this  Sublimitation  ;  Quando  Sententia  ejfet  lata  per  Collufionem :  Frans 
.  enim ,  et  dolus  Gemini  patrocinari  debent^  in  alter ius  pr<cjudicntm  ;  et  ideo  Sententia ,  lata  per 
Collufionem ,  habeturpro  non  Sententia  *,  et  aliis  non  no-cet  quamvis,  fublata  Collufione ,  noceret . 
The  fame  Thing  is  laid  down  by  Covarruvias ,  in  his  Practical  Quettions,  Cap.  15.  N.  2.  He 
quotes,  this  Text  of  the  Digeft.  Si  bar  editatis  Judex  contra  haredem  prcnunciaverit  non  agen- 
tem  Caufam,  *uel  Collufione  agentem ,  nihil  hoc  nocebit  Legatariis.  In  Heraldus  de  re  judi- 
t  cata ,  Lib.  1.  Cap.  2,  N.  1,  the  fame  Rule  is  given  upon  the  fame  Authority. 

Nay,  their  Courts  will  receive  an  Allegation  againit  a  Judgment  at  Common  Law,  that 
.  it  was  by  Covin  ;  and  rightly  too  for  it  is  a  Nullity  ;  and  the  Authority  of  the  Court,  in 
which  Fraud  is  pradtifed,  is  never  in  Queftion.  In  Lloyd  and  Maddox ,  Moor  917.  One 
fued  in  the  Court  Chrrftian  for  a  Legacy.  The  Executor  pleaded  Recovery  in  Debt,  which 
,  exhausted  Affets.  The  Legatee  replied,  that  the  Recovery  'was  by  Covin.  This  Allega¬ 
tion  was  admitted  ;  and  the  King’s  Bench  refufed  to  award  Prohibition.  Here  both  Courts 
,  agreed,  that  to  alledgc  a  fraudulent  Judgment  was  to  alledge  nothing-,  and  the  inferior  Jurif- 
,  diction  was  exprefly  permitted  to  try  this  Sort  of  Nullity  in  the  Judgment  of  the  fuperior. 

There  is  a  great  Abundance  of  Cafes  more,  which  I  (hall  have  Occafton  to  cite  to  your 
Lordfhips,  if  the  adtual  Fraud  of  the  prelent  Sentence  fhould  ever  be  difputed}  Cafes,  in 
, which  much  weaker  Grounds  of  Imputation,  than  thofe  which  occur  .here,  have  been 
s.  thought  fufficient  to  avoid  a  Judgment. 

But, 
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Rut,  my  Lords,  what  Arguments  have  been  ufed  cn  the  other  Side  upon  this  Part  of 

the  Cafe? 

Firft,  It  has  been  infinuated,  that  .certain  Statutes,  made  againft  Covin,  account  for  the 
many  judgments  to  be  found  in  our  Books ;  and  prove,  that,  without  fuch  Statutes,  they 
could  not  have  obtained.  But  many  of  the  Cafes  v/cre  before  the  Statutes  referred  to.  The 
Principle,  avowed  by  the  Judges,  is  independent  of  them.  They  all  provide  either  addi¬ 
tional  Sanctions  againft  Fraud  *,  or  new  Precautions  againfl  the  Opportunity  of  pra&ifing 
it.  And  it  would  be  a  very  mifchitvous  ConftruCtion,  it  a  Statute  againft  a  particular  Fraud 
were  to  protect  every  other. 

Secondly,  the  fraudulent  Sentence  muft  be  fent  back  to  the  Court,  where  the  Fraud  was 
pradtifed,  in  order  to  be  corrected.  Why  fo?  If  the  Thing  alledged  againft  a  Sentence 
were  Error,  mil-judging  either  the  Law  or  the  Fa£t,  it  mult  be  reverfed  in  the  lame  Ju- 
rildidion,  original,  or  appellate.  But  the  Court,  in  which  the  Sentence  is  pleaded,  muft:* 
determine  on  the  Reality  and  Application  of  that  Plea,  juft  as  it  would  on  any  other  Matter 
pleaded.  Fraud  is  a  Fad.  The  Conclufion  is,  that  it  purs  a  total  End  to  the  Caufe. 

'I  he  Court,  in  which  fuch  Caufe  depends,  muft:  be  as  competent  and  perfed  a  Judge  of 
that  Fad,  as  the  Court,  in  which  the  Fraud  was  perpetrated.  I  lay  as  competent  and  pen- 
fed  ;  becaufe  the  Court,  where  the  Fraud  has  been  pradifed*,  which  has  overlooked  luch 
Ci  rcumftances  as  appear  on  the  very  Face  of  thefe  Proceedings,  does  not  feem  to  me  the 
very  Place  to  which  one  would  lend  a  Queftion  of  Coliufion  to  be  tried.  All  the  Authori¬ 
ties  referred  to  before,  and  the  numerous  Inftances  of  replying  Fraud  to  Pleas  of  Judg¬ 
ments  by  other  Courts,  on  which  it  was  pradifed,  contradid  this  Notion.  But  Cafes  are 
cited  on  the  other  Side.  Keane' s  Cafe,  it  was  laid,  proves,  upon  the  State  of  it,  that  the 
Sentence  was  fraudulent.  The  Bill  in  the  Court  of  Wards  Hated,  that  the  Sentence  was 
falfe,  and  with  a  deal  of  Aggravation.  But  who  ever  referred  to  an  Engli/h  Bill  for  the  true 
State  of  any  Cafe  P  The  Queftion,  referred  to  the  Judges,  fays  nothing  of  the  Coliufion. 
The  Cafe  of  Morris  and  Webber ,  in  Moor  225,  was  alfo  cited  to  prove,  that  Coliufion  appa¬ 
rent  in  an  Ecclefiaftical  Sentence  did  not  hinder  it  from  concluding  in  a  Court  of  Com¬ 
mon  Law,  A  Man,  divorced  propter  impotentiam ,  married  another  Woman,  and  had 
Children.  The  laft  Circumftance,  it  was  faid,  difproved  the  Caufe  of  the  Divorce  ;  and 
therefore  the  Judgment  was  apparently  collufive.  But  that  Circumftance  did  not  even 
prove  the  Judgment  falfe  :  For  one  may  be  habilis  quoad  hanc.  The  Law  prefumes  the 
Children  or  a  Marriage  legitimate  :  But  that  does  not  prove  the  Fact  of  Generation  to  any 
other  Purpofe.  If  the  Ground  of  the  Sentence  was  falfe,  it  would  not  follow  that  it  was 
collufive.  Coliufion  was  not  even  alledged  in  the  Cafe  •,  and  confequendy  makes  no  Part  of 
the  Judgment.  In  the  fame  Manner  they  referred  to  the  Appellant’s  printed  Cafe,  in  this 
Houle,  in  Hatfield  and  Hatfield ,  for  an  Averment,  that  the  Sentence  was  fraudulent.  But 
there,  as  it  happens,  the  State  of  the  Cafe  difproves  the  Coliufion  :  For  Porter ,  the  De¬ 
fendant  in  the  Ecclefiaftical  Court,  was  in  the  Appellant’s  Power.  They  cited  alfo  the  Cafe 
of  Prudbam  and  Phillips ,  from  a  mo  ft  inaccurate  Note  in  the  Margin  of  Strange ,  961  ;  who 
certainly  knew  nothing  of  the  Cafe  he  referred  to.  The  Cafe  in  Truth  ,was  this,  Prudbam 
brought  Ajjumpfit  againft  Confiantia  Phillips.  She  gave  Evidence  of  her  Marriage  with 
Mailman.  Prudbam  produced' a  Sentence  of  the  Ecclefiaftical  Court,  annulling  that  Mar- 
riage,  becaufe  Hie  was  already  married  to  Dele-field ,  who  was  then  alive.  She  faid,  that  Sen¬ 
tence  was  fraudulent.  But  the  Court,  admitting  that  the  Objection  would  have  been  good 
in  the  Mouth  of  a  Stranger,  would  not  fuffer  her  to  alledge  Fraud  in  herfelf,  for  her  own 
Avail.  1  he  learned  Doctors  alfo  cited  a  Cafe  of  a  Lady  Mayo ,  and  a  Mr.  Brcivn ,  in  the 
Prerogative  Court.  There,  a  Sentence  in  a  Matrimonial  Caufe  being  pleaded,  the  adverfe 
Party  alledged,  that  it  had  been  obtained  by  Coliufion.  One  learned  Gentleman  faid  the  Al¬ 
legation  was  repelled ;  the  other  that  it  was  not  admitted.  I  am  informed  the  laft  is  neareft 
to  accurate  ;  for  nothing  was  done  in  that  Matter.  The  Caufe  is  ftill  depending.  The 
Fiift  Argument  promifed  all  that  Length  of  Erudition,  which  your  Lordfhips  were  favoured 
with  Yefterday  :  In  View  to  which  the  Judge  afked,  whether  they  had  not  better  agitate  the 
Queftion  of  Fraud  *  where  it  was  committed  ;  an  Iflue,  more  natural  for  the  Judge  to  wifh, 
than  proper  for  the  Court  to  award.  The  moft  loofe  and  unconfidered  Notion,  cfcaping 
in  any  Manner  from  that  able  and  excellent  Judge,  fhould  be  received  with  Kefpecl  ;  and 
certainly  will.  But  it  is  unfair  to  him  to  call  this  his  Judgment.  If  the  Queftion  were  my 
own,  with  the  Choice  of  my  Court,  I  lhould  refer  it  to  his  Decifion. 

1  hirdly,  among  other  Reafons  againft  holding  Plea  of  the  Coliufion  before  your  Lord- 
fnips,  they  infifted,  that  it  was  not  worth  while;  their  Sentences  are  fo  open  to  repeal  at 
the  Suit  of  any  Body,  that  whoever  finds  them  objected,  has  nothing  to  complain  of,  but 
his  own  Remifthefs.  Their  Proceedings  are  fo  frivolous  and  ineffectual,  their  Judgments  fo 
J  ~  ~  Eicon- 
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inconclufive  and  harmlefs,  that  Nullity,  however  eftablilhed,  makes  no  material  Difference 
in  them. 

Such  were  their  particular  Arguments.  In  a  more  general  Way,  they  prefled  upon  your 
Lordfhips,  with  much  Earneftnefs,  the  Confideration  of  the  unhappy  Cafe,  to  which  they 
laid  we  would  drive  the  Prifoner.  The  Sentence  has  deprived  her  of  all  conjugal  Claims 
upon  Mr.  Hervey  ;  and  we  acknowledge  it  to  be  conclufive  upon  her,  while  we  infill  that  it 
is  merely  void  againft  all  the  Reft  of  the  World.  She  is,  therefore,  according  to  us,  a 
Wife,  only  for  the  Purpofe  of  being  puniihed  as  a  Felon.  This  ftrange  Apology  was 
not  infinuated,  in  Mitigation  of  the  Punifhment,  or  to  the  Compafiion  of  your  Lordfhips  •,  but 
direCtly  and  confidently  addreffed  to  your  Juftice.  Do  not  proceed  to  try  the  Crime,  be- 
caufe  the  Purpofe  of  committing  it  is  totally  fruit  rated  ;  and  many  other  Inconveniencies 
have  enfued.  In  other  Words,  the  Crime  has  been  detected.  Thefe  Difappointments, 
thefe  inconvenient  Confequences  of  Guilt  are  the  Bars,  which  God,  and  the  Order  of  Nature, 
have  fet  againft  it :  But  they  have  not  been  found  fufficient.  Jt  demands  the  Inter  poll  cion 
of  publick  Authority,  with  feverer  Checks,  to  reftrain  it.  Why  is  fhe  thus  hampered  with 
the  Sentence  Hie  fabricated  ?  Becaufe  fhe  fabricated  it  :  Becaufe  Juftice  will  not  permit  her 
to  alledge  her  own  Fraud,  for  her  own  Behoof  \  nor  hear  her  complain  of  a  Wrong  clone  by 
herfelf. 

In  fhort,  my  Lords,  the  Motion  is  wholly  inadmiffible.  It  is  inconfiftent  with  all  Order 
and  Method  of  Trial,  for  us  to  debate  imaginary  Topics  of  Defence,  before  hearing  the 
Charge  •,  and  for  the  Court  to  refolve  abftraCt  Queftions,  upon  hypothetical  Grounds  ♦,  is  a 
Sentence  pronounced  between  Two  certain  Perfons  admiftible  Evidence  againft  others  ?  Is 
this  Species  of  Sentence  fo  ?  Is  either  admiftible  againft  the  King — in  any  publick  Profecu- 
tion — -in  this  particular  Sort  of  Profecution  ?  Is  fuch  Evidence  probable  only,  or  conclufive 
— againft  the  Parties  to  it — againft  Strangers — againft  the  King — and  in  what  Cafes  ?  What, 
if  it  were  obtained  by  Collufien  ?  What,  if  by  her  Collufion  ?  Will  it  ferve  her?  May 
fhe  offer  it  fafely  ?  Plow  much  will  it  prove  againft  her  ?  What  Evidence  will  do  to  prove 
the  Collufion  ? — There  is  no  End  of  fuch  Queftions.  At  the  fame  Time  I  was  not  foltcitous 
to  prevent  any  Part  of  the  Argument.  Were  it  poftible  for  your  Lordfhips  to  ftop  this 
Profecution  here,  I  have  no  Defire  to  wound  the  Mind  of  any  Perfon,  unneceffarily,  or,  if 
fo  painful  a  Duty  may  be  difpenfed  with.  But  I  have  rather  wondered  to  hear  fuch  Hopes 
as  thefe  thus  far  encouraged  ; — or  even  entertained  on  the  Part  of  the  Prifoner  with  Con¬ 
fidence  enough  to  make  it  worth  her  while  to  avow,  in  this  Stage  of  the  Bufinefs,  that  fhe 
had  rather  have  every  Thing  prefumed  againft  her,  than  hear  any  Thing  proved  •,  and  to 
difclofe  to  your  Lordfhips,  not  an  Anxiety  to  clear  her  injured  Innocence,  but  a  Dread 
of  the  Enquiry  ;  a  Wifh  to  fubmit,  in  Silence,  to  the  Charge.  Was  this  her  Solicitude  to 
bring  the  Qiieftion  here?  Of  what  Avail  would  it  be  to  any  Body,  in  any  Condition,  to 
appear  in  any  Court,  and  defend  thus  ?  But,  in  fuch  a  Court,  before  fo  venerable  an  Audi¬ 
ence,  to  hear  nothing  pleaded  againft  a  Charge  of  Infamy,  but  a  frivolous  Objection  to  en¬ 
tering  upon  the  Enquiry  : — Unlefs  Topics  ftronger,  more  pertinent,  and  pointed  could  have 
been  urged,  1  am  exceedingly  forry,  upon  every  Account,  that  the  Time  of  your  Lord¬ 
fhips  has  been  thus  taken  up  j  and  that  we  did  not  go  direCtly  into  the  Examination  of  the 
Matter  before  you. 

Mr,  Solicitor  General, 

My  Lords, 

There  are  two  Queftions  at  prefent  before  your  Lordfhips ;  the  one  turns  upon  the  EffeCt 
of  a  Sentence  obtained  from  the  Ecclefiaftical  Court  in  a  Cafe  of  Jactitation  of  Marriage, 
which  the  Counfel  for  the  Prifoner  have  maintained  to  be  a  conclufive  Bar  to  the  Inquiry  now 
inftituted  in  a  Court  of  Criminal  Juftice  :  The  other  is,  whether  that  Argument  ought  to 
be  admitted  in  this  Period  of  the  Proceeding. 

My  Duty  requires  me  in  the  Fir  ft  Place  to  fubmit  to  your  Lordfhips  fome  Objections  to 
admitting  that  Sentence  in  Anticipation  of  the  Charge,  after  a  Plea  of  Not  Guilty  to  the  In¬ 
dictment. 

The  Plea,  which  is  the  Defence  upon  the  Record,  denies  the  Charge  ;  but  the  Argument 
contends,  that  the  Charge  ought  neither  to  be  ftated,  nor  proved.  To  proceed  firft  to  confi- 
der  the  Merits  of  a  Defence  without  a  Charge  eftablilhed  either  by  Proof  or  Admiffion 
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of  the  Party,  is  at  lead  a  very  great  Novelty  in  a  Criminal  Proceeding,  and  a  very 
wide  Deviation  from  the  ancient  Courfe  of  Trials;  and  it  is  a  Preemption  of  fome 
Weight,  that  a  Mode  of  Trial,  which  has  prevailed  for  Ages*  is  not  founded  in  Folly  nor 
Injuftice. 

In  the  regular  and  ordinary  Courfe,  a  Prifoner  who  has  any  fpecial  Matter  to  alledge, 
which  ought  to  bar  the  Enquiry  into  the  Crime,  muft  date  it  in  the  Form  of  a  Plea  of  the 
Indidment.  Upon  the  Plea  of  the  Party  every  Court  of  Criminal  Jurifdidion  mud  form 
a  judicial  Determination  :  A  Pardon,  a  former  Acquittal  for  the  fame  Charge,  are  Defences 
which  preclude  an  Inquiry  into  the  Crime  ;  but  the  Party  can  only  infid  upon  fuch  Defences 
by  pleading  them,  the  Court  can  only  take  Cognizance  of  them  when  pleaded. 

The  prefent  Proceeding  would  oblige  the  Court  to  try  the  Validity  of  the  Charge,  by  fird 
hearing  the  Defence  ;  in  the  Courfe  of  that  Hearing  not  only  the  State  of  the  Charge  is  fup- 
pofed,  but  a  Reply  to  the  Defence  by  new  Fads  is  alfo  taken  by  Suppofition  ;  and,  fhould 
fuch  a  Method  be  permitted,  your  Lordfhips  would  be  placed  in  a  Situation  very  different 
from  the  Exercife  of  judicial  Authority  ;  for  Courts  of  Judice  are  not  indituted  to  decide  a 
Difputation  upon  a  Thefis  of  Law ;  their  Province  is  to  decide  upon  real  Fad,  not  upon 
general  or  hypothetical  Propofitions ;  nor  can  they  pronounce  the  Law,  till  the  Facls,  from 
whence  that  Law  arifes,  are  fird  edablifhed. 

The  Counfel  for  the  Prifoner  are  obliged  to  date  their  Argument  thus :  Suppofe,  fay  they* 
the  Fird  Marriage  to  have  been  fblemnized,  but  a  Suit  to  have  been  indituted  to  impeach 
that  Marriage,  in  that  Suit  a  Sentence  pronounced  againd  the  Marriage;  fuppofe  that  Suit 
and  Sentence  to  have  been  fraudulent,  yet  even  fuch  a  Sentence  ought  to  be  conclufive,  and 
to  bar  all  Inquiry  into  the  Crime  of  a  Second  Marriage.  The  only  Anfwer,  which  1  fubmit 
to  your  Lordfhips  fuch  an  Argument  at  prefent  demands,  is,  that  a  Court  of  Judice  cannot 
fuppofe  the  Fad  of  the  Marriage,  nor  the  Suit  to  impeach  the  Legality  of  it;  no  Suppofi¬ 
tion  can  be  formed,  whether  the  Proceeding  in  that  Suit  was  fraudulent,  or  was  fair,  the  Sen¬ 
tence  real,  or  colourable  ;  the  Parties  mud  agree  upon  the  Fads  before  the  Court  can  be 
afked  to  decide  the  Law  ;  if  they  do  not  admit  the  Fads  upon  Record,  it  remains  for  both 
Parties  to  prove  what  they  think  material ;  then,  and  not  till  then,  it  is  the  Duty  of  the  Court 
to  pronounce  the  Law. 

No  Precedent  has  been  quoted  to  fhew,  that  a  fimilar  Proceeding  was  ever  admitted  in  a 
Court  of  Criminal  Jurifdidion.  One  Cafe  only  was  faintly  alluded  to  by  the  learned  Gentle¬ 
man,  who  fpoke  Fird  Yederday.  The  Cafe  of  Jones  and  Bow ,  cited  from  Carthew,  where 
the  Reporter  fays,  that,  “  by  way  of  Anticipation  to  the  Evidence  that  the  Plaintiff  was 
“  about  to  give,  the  Defendant  produced  a  Sentence  of  the  Ecclefiadial  Court  in  a  Cauie  of 
“  Jaditation,  a  Debate  arofe  upon  the  Effed  of  that  Sentence,  and  the  Court  being  of 
“  Opinion  that  the  Sentence  was  conclufive,  the  Caufe  between  the  Parties  ended.” 

That  Caufe  was  an  Adion  of  Ejedment  to  try  the  Title  to  an  Edate.  A  Proceeding  by 
Ejedment  is  well  known  to  be  entirely  fiditious.  In  a  Suit  founded  upon  a  legal  P'idion  to 
try  a  Quedion  of  Right,  where  the  Judgment  is  not  conclufive  on  either  Party,  there  may 
be  no  Mifchief  in  preffing  forward  to  the  Conclufion  without  an  exad  Attention  to  Forms. 
The  Cafe  therefore  does  not  prove,  that  in  a  Civil  Adion,  where  Judgment  is  given  upon  the 
mere  Right,  fuch  Proceeding  could  have  been  allowed  :  But  a  Criminal  Proceeding  requires 
dill  more  Precifion  than  a  Civil  Suit,  and  a  Deviation  from  the  Forms  would  very  feldom 
be  favourable  to  the  Accufed.  If  the  Prifoner  is  not  confined  to  the  Defence  pleaded,  nei¬ 
ther  would  the  Profecutor  be  confined  to  the  Matter  of  the  Charge ;  the  Judge  and  the  Jury 
would  mutually  encroach  upon  each  other ;  nor  could  there  be  a  more  dangerous  Source  of 
Error  and  Confufion,  than  to  permit  a  mixed  Confideration  of  Law  and  of  Fad,  of  Hypo- 
thefis  and  of  Argument,  to  be  introduced  into  Criminal  Trials.  The  only  Plea  to  the  pre¬ 
fent  Indidment  is  Not  Guilty.  The  Argument  your  Lordfhips  have  heard,  fuppofes,  that 
fuch  a  Plea  ought  not  to  have  been  put  in  ;  that  there  is  a  more  prudent  and  cautious  Method 
of  Defence,  which  you  are  defired  to  hear  upon  Suppofitions,  without  the  Form  or  Sub- 
ftance  of  a  Plea. 

The  Counfel  for  the  Profecution  are  bound  to  oppofe  this  Experiment.  It  would  ill  be¬ 
come  them,  ading  in  the  Charader  of  a  publick  Accufer,  to  advance  any  Dodrine  which 
they  did  not  believe  to  be  founded  in  Law,  or  to  fupprefs  an  Objedion  to  a  Proceeding  which, 
as  it  is  novel,  cannot  pafs  into  a  Precedent  without  great  Danger  and  Mifchief.  Should 
that  Objedion  prove,  that  the  Argument,  which  in  this  Stage  of  the  Bufinefs  the  Counfel  in 
Defence  have  been  permitted  to  urge,  is  inadmiffible,  your  Lordfhips  will  however  have 
no  Reafon  to  regret  the  Delay  it  has  occafioned,  nor  to  deem  that  Time  mifpent,  which 
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has  been  employed  in  the  prefent  Inquiry,  fince  the  Object  of  it,  though  fruitless,  has  been 
directed  to  the  Relief  of  a  Party  accufed.  Suppofing  then  the  Debate  upon  the5  Effedl  of 
the  Sentence  urged  in  Bar  of  the  Trial  to  be  proper  at  this  Time,  I  (hall  proceed  to  the 
Confideration  of  the  Argument. — The  Proportion  advanced  is  this  ;  that  in  an  Indidtment 
upon  the  Statute  of  James  I.  for  marrying  a  Second  Hufband,  living  the  Firft:,  a  Sentence  of 
an  Ecclefiaftical  Court,  in  a  Caufe  of  Jadtitation  of  Marriage,  pronouncing,  that  it  does  not 
as  yet  appear  to  that  Court  that  there  hath  been  a  Firft  Marriage,  is  a  conclufive  Evidence 
that  no  inch  Marriage  ever  was  had. 

In  order  to  make  out  this  Proportion,  the  Counfel  contend,  Firft,  That  it  is  an  Univerfal 
Rule,  that  the  Decrees  of  Courts,  having  competent  Jurifdidtion,  bind  all  Perfons,  and  con¬ 
clude  in  all  Cafes,  in  any  Manner  touching  the  Matter  decided.  Secondly,  they  maintain, 
that  the  Sentence  of  the  Ecclefiaftical  Court  in  Queftion  is  a  Decifion.  They  urge  in  the 
Third  Place,  that  the  Rule  firft  laid  down  admits  of  no  Exceptions,  but  applies  with  more 
Force  to  Criminal,  than  to  Civil  Cafes.  In  the  laft  Place  they  infift,  that  fuppofin« 
this  Sentence  to  be  the  Effedt  of  Fraud,  Coliufion,  and  Agreement  between  the  Parties 
to  the  fuppofed  Suit  in  the  Spiritual  Court,  it  is  notwithftanding  conclufive  upon  all 
other  Courts,  and  the  Fraud  can  only  be  examined  in  that  Court  whole  Juftice  has  been  thus 
enfnared. 

My  Lords,  I  have  ftated  fairly  the  Argument  on  the  other  Side,  which  refts  on  thefe 
Four  Propofitions,  and,  were  I  only  engaged  in  a  Deputation  with  the  learned  Gentlemen 
upon  a  mere  Thefis  in  Law,  I  fhould  be  inclined  by  a  Denial  to  infift  upon  better  Proofs, 
than  have  been  offered  in  Support  of  thefe  Propofitions.  I  feel  myfelf  however  under  a  very 
different  Impreffion  of  Duty  as  one  of  the  Counfel  for  the  Profecution.  The  Prifoner  may 
take  every  Advantage,  that  the  Law  will  allow  ;  from  us  your  Lordfhips  have  a  Right  to 
expedt  every  Conceflion,  that  Juftice  requires.  I  fhall  therefore  admit  (as  far  as*in  my  Con- 
fcience  I  think  them  admiffiblej  the  feveral  Propofitions  urged  by  the  oppofite  Side,  ftate 
with  as  much  Fidelity  as  I  can  the  true  Limitations  of  the  Doctrines  advanced,  and  affert  no 
Point  but  what  I  hold  to  be  clear  Law,  fupported  by  undoubted  Authority. 

It  is  contended,  in  the  Firft  Place,  to  be  a  univerfal  Rule,  that  Sentences  of  Courts  of 
competent  Jurifdidtion  are  binding  upon  all  other  Judicatures,  in  which  any  Inquiry  arifes 
into  the  Matter  determined  :  That  Propofition  I  conceive  to  be  much  too  largely  ftated. 
The  Rules  and  Principles  that  I  have  learnt  upon  that  Subjedt,  I  will  very  briefly  fubmit  to 
your  Lordfhips,  not  meaning  to  argue,  but  only  to  ftate  them. 

It  is  a  general  Maxim  of  Law,  that  the  Sentence  of  a  competent  Court  binds  the  Parties, 
and  all  Perfons  deriving  any  Right  under  them  ;  as  to  Third  Perfons*  it  neither  prejudices 
nor  benefits  them. 

Another  Maxim,  equally  true,  is,  that  a  Sentence  of  a  Court  having  competent  Jurifdic- 
tion,  if  it  comes  collaterally  before  another  Court  in  another  Suit,  iliali  be  prefumed  juft  till 
the  contrary  appears.  One  Court  has  no  Authority  to  diredt  the  Judgment  of  another  ;  but 
it  is  a  fair  Preemption,  that  what  hath  been  decided,  hath  been  jultly  decided  ;  it  is  however 
but  a  Prefumption,  and  in  moft  Cafes  it  obtains  only  till  the  contrary  is  proved. 

I  admit  at  the  fame  Time,  that  there  are  Cafes,  in  which  that  Prefumption  may  amount  to 
a  Conclufion.  Where  the  Sentence  has  been  pronounced  in  Rem ,  by  a  Judicature  having  a 
peculiar  and  exclufive  Jurifdidtion  over  the  Subjedt  Matter  of  the  Caufe  ;  the  Effedt  of  fuch 
a  Decifion  is  not  to  be  controverted  in  any  other  Civil  Suit.  Thefe  Propofitions  are  founded 
In  the  Confent  of  all  Lawyers,  who  have  treated  of  general  Law,  and  are  proved  by  a  Series 
of  judicial  Authorities ;  to  quote  them  would  lead  into  an  unneceffary  Detail  upon  a  Parc 
of  the  Argument,  which  does  not  immediately  apply  to  the  Decifion  of  the  Point  in 
Queftion. 

The  Cafes  cited  on  the  other  Side  agree  with  the  Diftindtion  I  have  mentioned.  A  Sen¬ 
tence  of  a  Court  of  Admiralty  upon  the  Forfeiture  of  a  Ship  •,  the  Judgment  of  the  Court  of 
Exchequer  condemning  Goods  as  forfeited  ;  are  each  of  them  conclufive  upon  this  Principle, 
that  the  Sentence  is  in  Rem ,  the  Court  has  pronounced  upon  the  Property  itfelf.  The 
Cafes  quoted  of  Sentences  of  an  Ecclefiaftical  Court,  are  all  in  Matters  of  which  that  Court 
has  the  peculiar  and  exclufive  Cognizance.  The  Ecclefiaftical  Court  has  the  foie  Jurisdic¬ 
tion  of  Cafes  teftamentary,  and  of  Cafes  matrimonial,  to  a  certain  Effedt  j  if  therefore  a 
Queftion  arifes,  who  is  intitled  to  the  perfonal  Eftate  of  a  Man  deceafed  with  or  without  a 
Teftament,  the  Probate  of  the  Will,  or  a  Grant  of  Adminiftration,  gives  the  Title  to  the 
Property  in  Queftion  •,  the  Effedt  of  it  cannot  be  contefted  in  other  Courts  collaterally  and 
incidentally,  becaufe  no  other  Court  has  Power  to  controvert  the  Adt,  no  other  Authority 
can  confer  the  Title  to  the  Thing  in  Difpute.  Such  Sentences  are  in  Rem , 
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The  Cafe  is  very  different,  where  the  Decifion  is  upon  a  perfonal  Contract,  or  any  Matter 
arifing  out  of  the  v  arious  Civil  Relations  of  Perfons,  in  which  the  original  Cognizance  of  the 
Caufe  might  have  come  before  the  Court  ;  where  that  Decifion  is  offered  as  an  Evidence 
of  Right,  there  the  Judgment  of  the  foreign  Court  can  only  have  Effedt  fo  far  as  it  is  juft  5 
no  Authority  belongs  to  it  but  from  its  internal  Juftice ;  for  the  Court,  in  which  it  is  pro¬ 
duced,  owes  no  Obedience  to  the  Court  which  pronounced  it,  and  is  equally  competent  to 
give  the  Law  to  the  Parties.  The  Effedt  of  the  Sentence  is  beneficial  however  for  the 
Party  who  has  obtained  it;  becaufe  the  Juftice  of  it  is  prefumed,  the  Truth  of  the  Fadts  on 
which  it  proceeded  is  admitted  without  Proof,  and  the  adverfe  Party  is  obliged  to  denion- 
ftrate  the  Falfhood  or  Iniquity  of  it. 

In  Support  of  this  Diftindtion  I  will  only  mention  to  your  Lordfbips  one  Authority  of  a 
late  Date,  which  I  feledt  from  a  Multitude  of  Cafes,  not  merely  becaufe  it  is  a  Determination 
in  the  laft  Refort,  but  becaufe  the  Rule  of  Law  is  ftated  in  the  Judgment :  The  Cafe  I  allude 
to  was  decided  by  your  Lordfhips  on  the  4th  of  March  1771,  upon  .Appeal  from  the  Court 
of  Selfion  in  Scotland ,  by  Sinclair  againft  Frafer  ;  the  Queftion  th^re  was,  What  fhould  be 
the  Effedt  of  a  Judgment  obtained  by  the  Appellant!  n  Jamaica  ?  The  Perfon,  againft  whom 
that  Judgment  was  diredted,  was  fued  upon  it  in  Scotland ;  it  happened,  that  the  Court  of 
Seffion  refufed  to  give  any  Effedt  to  it,  and  held  the  Party  bound  to  prove  the  Ground* 
the  Nature,  the  Extent  of  his  Demand:  From  that  Determination  an  Appeal  was  taken  to 
your  Lordfhips,  the  Judgment  of  the  Court  of  Seffion  was  reverfed,  and  the  Words  of  the 
Order  of  Reverfal  were,  “  That  the  Judgment  complained  of  be  reverfed,”  and  declare 
“  That  the  Judgment  of  the  Court  of  Jamaica  ought  to  be  received  as  Flvidence  prima 
“  facie  of  the  Debt,  and  that  it  lies  on  the  Defendant  to  impeach  the  Juftice  of  it,  or  to 
“  ihew  that  it  was  irregularly  and  unduly  obtained.’* 

My  Lords,  The  Authority  that  I  quote  to  your  Lordfhips  will  have  confiderable  Effedt 
in  a  fubfequent  Part  of  the  Argument :  At  prefent  I  only  urge  it  as  a  Proof,  that  though  in 
Cafes,  where  the  Sentence  is  in  Rem>  where  the  Court  has  a  peculiar  and  exclufive  Jurifdic- 
tion  to  determine  the  Title  to  the  Thing  in  Queftion,  the  Prefumption  in  Favour  of  the 
judgment  is  admitted  to  be  conclufive  ;  yet  where  the  Judgment  is  applied  to  perfonal 
Rights,  to  Matters  of  which  other  Courts  have  equal  Cognizance,  the  Party  againft  whom 
it  is  urged  is  at  Liberty  to  impeach  it,  to  fhew  that  it  is  not  juft,  or  that  it  has  been  irregu¬ 
larly  and  unduly  obtained. 

This  being  the  Diftindtion  in  Civil  Cafes,  the  Queftion  arifes,  how  far  thefe  Rules  are  ap¬ 
plicable  to  Criminal  Suits  ?  What  Effedt  ought  the  Sentence  of  any  Civil  Court  to  have  as 
a  Bar  to  the  Juftice  of  the  State  in  the  Trial  and  Punifhment  of  Crimes? 

The  Couniel  for  the  Prifoner  argue,  That  if  the  Civil  Right  is  deftroyed  by  the  Sentence 
of  a  competent  Court,  to  examine  into  the  Crime  is  an  abfurd  Inquiry;  where  there  is  no 
Relation,  there  is  no  Duty,  and  there  can  be  no  Breach  of  it.  Is  this  fo?  Is  it  then  compe¬ 
tent  to  a  Party  by  any  Adt,  deftrudtive  of  the  Civil  Relation,  to  abolifh  the  Duties  of  that 
Relation  ?  Perfons  may  deprive  themfelves  of  the  Benefit  of  any  Civil  Right,  may  difpenfe 
with  the  Advantages  of  any  Relation  of  Life,  may  be  intitled  to  claim  neither  as  Wife,  Mo¬ 
ther,  nor  Child  :  But  can  they  abfolve  themfelves  from  the  Duties,  that  belong  to  the  natural 
Relation  ?  Can  they,  by  their  own  Adt,  abfolve  themfelves  from  the  facred  Duties  of  thole 
Civil  Relations,  which,  in  a  State  of  Society,  are  natural  Relations  ? 

My  Lords,  The  Propofition  I  contend  for  is  fo  far  from  abfurd,  that  the  contrary  of  that 
Propofition  would  involve  in  it  the  moft  manifeft  Abfurdity  :  The  Civil  Intereft  is  important 
only  to  the  Parties  themfelves.  Whether  an  Eftate  belongs  to  one  Perfon  or  another,  whe¬ 
ther  a  Party  is  intitled  to  Rank  and  Diftinction,  to  whom  related,  whofe  Wife  fhe  is  ?  The 
Queffion  is  of  great  Indifference  to  Society  ;  but  if  the  Eftate,  the  Relation,  the  Rank,  is 
obtained  by  Criminal  Means  ;  if  the  Situation  which  a  Perfon  chufes  to  relinquifh  is  attended 
with  Duties,  the  Advantage,  but  not  the  Duties,  may  be  waved  ;  the  Peace  and  Order  of 
Society  muft  be  maintained,  and  no  Violation  of  them  can  pafs  with  Impunity. 

If  there  is  an  univerfal  Propofition  of  Law,  I  take  this  to  be  fo.  That  no  Determination 
between  Party  and  Party  can  preclude  Publick  Juftice  from  inquiring  into  the  Criminal  Ten¬ 
dency  of  their  Adtions ;  daily  Experience  proves  this  in  the  moft  trivial  Inftances  :  An  Ac¬ 
tion  is  brought  for  an  Affault,  the  Party  fails  in  it,  there  is  a  Vcrdidt  againft  him  ;  it  does 
not  prevent  a  Profecution  by  Indidfment,  upon  the  very  fame  Fadt,  againft  the  very  fame 
Party  :  In  fuch  an  Indidfment  was  it  ever  pleaded,  that  an  Adtion  had  been  brought  againft: 
the  Party  for  that  alledged  Trefpafs  and  Beating,  and  that  he  had  been  acquitted  upon  that 
Adtion  ?  The  learned  and  reverend  Judges  will  inform  your  Lordfhips,  that  there  is  not  a 
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'Sitting  or  an  Affize  without  fome  Inftance  of  this  Sort.  A  Queftion  may  ari'fe  in  an  Ac¬ 
tion  upon  Property,  to  which  of  TwoPerfons  a  Thing,  an  Horfe  for  Example,  belongs ;  it  is 
decided  to  belong  to  A .  and  not  to  B.  would  that  Decifion  bar  an  Indi&ment  againft  A.  for 
dealing  the  Horfe  ?  It  is  no  Anfwer  to  publick  Juftice,  that  he  has  acquired  that  Property, 
•when  the  Objedt  of  the  Criminal  Inquiry  is,  whether  he  has  committed  a  Crime  in  ac¬ 
quiring  it. 

The  Propofition  advanced  on  the  other  Side,  that  a  Sentence  in  a  Civil  Suit  is  conclufive 
in  a  Criminal  Proceeding,  was  not  fo  much  prefled  upon  any  Deduction  of  Argument,  as 
averted  on  the  Authority  of  a  Cafe  cited  from  Strange' s  Reports  ;  in  which  it  was  laid  to 
have  been  determined,  that  the  Grant  of  the  Probate  cf  a  Will  by  the  Ecclefiaftical  Court 
was  a  Bar  to  an  Indidtment  for  Felony  in  forging  that  Will. 

In  the  Firft  Place  your  Lordfhips  will  give  me  Leave  to  afk,  does  it  enter  into  the  Imagi¬ 
nation  of  any  Lawyer,  that  the  fame  Rule  would  take  Place  with  Regard  to  a  Will  of  real 
Eftate?  Had  fuch  a  Will  been  produced  in  Judgment,  the  Witnefles  to  it  examined,  the 
Validity  of  it  canvafied,  a  Judgment  in  Favour  of  it,  even  a  Decree  of  the  Court  of  Chancery 
eftabli filing  it,  I  do  prefume  it  will  not  be  maintained,  that  all  thofe  Proceedings  would  pre¬ 
vent  a  Profecution  for  the  Forgery  of  that  Will.  The  fame  Thing  might  happen  in  the  Cafe 
of  a  Deed  ;  a  Deed  may  have  been  eftablifhed  by  a  Decree*,  the  Property  of  an  Eftate  fet¬ 
tled  by  it,  irretrievably  perhaps;  would  there  be  no  Punifhment  for  the  Crime,  if  it  fhould 
be  difcovered  afterwards,  that  that  Deedwas  a  manifeft  Forgery  ?  The  Eftate  might  be  held 
indefeafibl-y  by  the  Party  who  had  obtained  it;  but  I  do  not  conceive  that  his  having  got 
Pofifeffion  of  that  Eftate,  having  obtained  an  Advantage  of  which  human  Laws  could  not 
deprive  him,  would  be  an  Anfwer  to  human  Juftice  why  he  fhould  not  be  punifhed  for  the 
Crime,  by  which  he  had  gained  that  Advantage. 

It  is  fuppofed  however,  that  there  has  been  a  Decifion,  that  a  Probate  of  a  Will  of  perfonal 
Eftate  bars  an  Indidment  for  forging  that  Will.  Is  the  Grant  of  a  Probate  then  an  Ad  of 
fo  high  a  Nature,  requiring  fo  much  judicial  Accuracy,  that  it  is  not  to  be  queftioned  ?  A 
Probate  in  common  Form  is  not  even  a  judicial  Ad,  it  is  merely  official  ;  there  is  no  Liti¬ 
gation,  no  Inquiry  ;  the  Confcience  of  the  Judge  is  not  engaged  in  it.  What  is  the  Pur- 
pofe  of  forging  a  Will  of  perfonal  Eftate?  To  obtain  a  Probate  ;  for  without  it  there  might 
be  a  Criminal  Intention,  but  no  Prejudice  could  arife  to  any  Perfon  from  that  Intention  ; 
fhali  it  be  faid  then,  that  the  Accomplifhment  of  theCrime  is  to  afford  Protedion  for  itfelf? 
The  Authority  relied  on  is  a  . Note  in  Sir  John  Strange's  Reports,  under  the  Name  of  The  King 
and  Vincent ,  that  a  Perfon  being  indided  for  forging  of  a  Will,  upon  producing  a  Probate ; 
a  Probate  in  the  common  Form  was  held  a  Bar  to  the  Proof  of  the  Forgery,  and  he  was  by 
the  Judge  acquitted.  This  is  the  whole  Note  :  It  is  a  great  Misfortune  that  Notes,  very  often 
taken  upon  loofe  Information,  are  given  to  the  World  under  refpedable  Names.  The  Col- 
ledions  of  a  Lawyer,  made  only  for  his  own  Ufe,  muft  abound  with  Errors  ;  in  publiffiing 
fuch  Colledions  many  of  thefe  will  efcape  ;  and  this  is  not  the  only  Inftance  of  Miftake  in 
that  Colledion.  I  conceive  it  to  be  impoffible  at  any  Period,  at  any  Time  of  the  Day,  by 
the  Negligence  of  any  Judge  who  might  happen  to  be  prefent  at  the  Old  Bailey ,  that  a  Pri- 
foner  could  have  been  acquitted  of  a  Charge  of  Forgery  upon  fuch  a  Defence.  I  fay  this 
with  Confidence;  becaufe,  in  the  Inquiry  that  hath  been  made  into  the  Cafes  determined, 
many  have  been  found,  where  Parties  have  been  tried  and  convided  for  forging  a  Will  of 
perfonal  Eftate,  and  the  Evidence  to  prove  the  Publication  of  the  forged  Will  has  been 
the  Probate,  produced  by  the  Officer  of  the  Court,  and  his  Teftimony  that  the  Prifoner 
was  the  Perlbn  who  obtained  the  Probate. 

Mr.  Attorney  General  quoted  to  your  Lordfhips  the  Cafe  of  The  King  and  Murphy .  The 
Prifoner  there  had  the  double  Villainy  to  turn  the  Charge  upon  his  Profecutor;  the  Trial 
was  attended  by  Counfel  who  do  not  ufually  go  to  the  Old  Bailey  ;  it  is  ftated  very  fully 
by  a  Short-hand  Writer  at  the  End  of  the  State  Trials.  The  Cafe  of  The  King  and  Ster¬ 
ling  was  alfo  mentioned  ;  it  is  very  manifeft  that  that  unfortunate  Perfon  was  unjuftly  hanged, 
if  the  Cafe  in  Strange  is  Law.  Sterling's  Cafe  was  this ;  he  was  indided  for  having  forged 
a  Will,  of  which  Will  he  had  obtained  a  Probate,  and  under  that  Title  had  transferred  fome 
Stock ;  the  Perfon  whofe  Will  he  faid  it  was,  was  alive,  and  produced  as  the  Witnefs  againft 
him,  and  of  courfe  to  impeach  the  Probate  of  her  own  Will  :  Abfurd  as  it  may  feem  to 
doubt  whether  that  Evidence  was  competent,  if  the  Cafe  of  The  King  and  Vincent  was  Law, 
undoubtedly  that  Witnefs  ought  not  to  have  been  permitted  to  prove  her  own  Exiftence  ; 
fhe  was  dead  by  irrefragable  legal  Argument ;  but  the  Event  was  different,  and  Mr.  Sterling , 
iiotwithftanding  the  Probate,  fuffered  for  his  Crime. 
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ISefides  thefe  Cafes,  there  was  another  in  no  very  remote  Period,  in  which  a  Party  was 
tried  for  the  Forgery  of  a  Will,  in  September  Seffions  1765,  at  the  Old  Bailey.  One  Rich- 
{ ardfon  and  one  Carr  were  indided  for  having  forged  a  Receipt  for  the  Payment  of  Money, 
‘with  Intent  to  defraud  a  particular  Perfon,  who  was  a  Seaman,  intitled  to  Wages  *,  the 
•common  Cafes  of  Forgery  of  Wills  have  been  in  the  Cafe  of  Seamen.  Upon  the  Trial  it 
appeared  that  the  Receipt  was  given  in  the  Name  of  Jane  Steward ,  who  was  the  fuppofed 
•Executrix  of  a  Will  of  this  Seaman,  which  had  been  proved  by  the  Defendant  Carr ,  upon 
the  Oath  of  the  other  Defendant  Richardfon  :  The  learned  Judge,  Mr.  Baron  Perrot,  who  * 
tried  them,  was  of  Opinion  that  the  Prifoners  ought  to  be  acquitted  of  the  Charge  of  forging 
a  Receipt  for  the  Money  •,  but,  being  fatisfied  from  the  Evidence,  that  Richardfon  had  forged 
-  the  Will,  notwithftanding  it  had  appeared  in  the  Trial  before  him,  that  a  Probate  had  been 
^granted  of  that  Will,  he  remanded  Richardfon  to  Gaol  to  take  his  Trial  for  the  Forgery  of  the 
Will.  Richardfon  was  accordingly  tried  in  Ottober  Seffions  1765^  for  forging  the  Will  of  John 
. Steward ,  a  Mariner:  The  Officer  of  the  Prerogative  Court  proved  upon  that  Trial,  that 
the  Will  was  brought  to  his  Office  by  Richardfon ,  and  a  Probate  of  that  Will  granted  ;  and 
upon  that  Proof  he  was  convided,  and  executed.  The  Firfb  learned  Judge  had  remanded  him 
to  Prifon  to  take  his  Trial  at  the  enfuing  Seffions  for  the  Forgery  of  a  Will,  the  Probate 
of  which  was  then  in  Court  ;  and  upon  the  Second  Indictment,  which  was  tried  by  the  noble 
Lord  who  prefides  in  the  Court  of  King’s  Bench,  the  Prifoner  was  convided  notwithftand¬ 
ing  the  Will  had  been  proved.  Other  Cafes  have  been  mentioned  to  your  Lordffiips  to 
the  fame  Effed  with  thefe,  which  fufficiently  refute  that  fingular  Cafe  of  The  King  and  Vin- 
cent ,  the  only  Authority  to  fupport  the  Argument,  that  the  Sentence  of  an  Ecclefiaftical 
Court  is  a  Bar  to  an  Indidment. 

H  aving  thus  removed  the  only  Obftacle  to  the  Propofition  I  meant  to  rely  upon,  that  'in 
a  Criminal  Matter  a  Sentence  of  a  Civil  Court  ought  not  to  be  conclufive  againft  a  publick 
Accufation,  I  now  proceed  to  a  more  limited  and  clofe  Enquiry,  what  Effed  the  Sentence 
of  Jactitation  ought  to  have  in  this  Proceeding,  an  Indidment  for  Bigamy  ? 

It  is  of  no  Importance  to  the  prefent  Enquiry  to  inveftigate,  by  what  Means  the  Cogni¬ 
zance  of  Caufes  matrimonial  and  teftamentary  belongs  not  to  the  Sovereign  of  the  State,  but 
is  given  to  an  Order  of  Men,  dedicated  to  the  Service  of  Religion.  The  Fad  is,  that  in 
the  Jurifprudence  of  this  Country,  Caufes  matrimonial  and  teftamentary  are  of  Ecclefiaftical 
Cognizance.  The  Right  to  try  them  is  not  derived  from  the  King  as  the  Fountain  of 
Juftice,  nor  exercifed  by  the  King’s  Court ;  but  wherever  the  royal  Authority  interpofes,  it 
is  not  as  Sovereign  of  the  State,  but  as  fupreme  Plead  of  the  Church.  The  Law  did  not 
even  interfere  to  punifli  the  Violation  of  the  matrimonial  Rights,  and  Adultery,  which  in 
moft  Countries  of  Europe  is  treated  as  a  Crime,  but  was  not  confidered  in  England  as  an  Offence 
punifhable  by  the  Magiftrate,  but  left  to  the  Corredtion  of  Ecclefiaftical  Cenfure.  At  length 
however  the  Violation  of  conjugal  Duty,  accompanied  with  the  Circumftance  of  an  open  At¬ 
tack  upon  the  Order  of  Society,  by  a  Second  Marriage,  was,  by  fpecial  Statute,  made  a 
Crime  :  When  I  fay  made  a  Clime,  I  do  not  mean  it  was  made  more  immoral 5  but  it  was 
made  a  Subjedt  of  Criminal  Cognizance  by  the  Magiftrate.  The  learned  Count'd,  who  fpoke 
Second  Yefterday  contended,  that  this  Statute  gave  no  Jurifdidion  to  the  Temporal  Courts 
to  pronounce  upon  the  Legality  of  the  Marriage  ;  but  that  the  Jurifdidtion  of  the  Ecclefiaf. 
tical  Court,  as  to  the  Trial  of  the  Marriage,  remained  ftill  abfoiute.  It  was  neceffary  for 
his  Caufe  to  attempt  this  Argument ;  but  to  maintain  this  Propofition  is  a  very  difficult 
Talk.  The  Legiflature,  Fifty  Years  after  the  Reformation,  has  declared  that  the  Crime  of 
Bigamy  fhall  be  puniihable  as  a  Felony  by  the  Magiftrate.  To  convid  a  Perfon  of  that 
Crime,  muft  not  the  Magiftrate  try  him  ?  Has  he  not  the  Power  to  acquit  or  condemn  him? 

Has  he  only  an  Authority  to  inflict  the  Punifhment,  as  in  oid  Times,  when  the  Church  deli¬ 
vered  over  the  Offender  to  the  fecuiar  Arm  ?  and  is  the  Sentence  of  the  Spiritual  Court  to 
guide  the  Confcience  of  the  Judge  and  Jury  in  the  Criminal  Court  ?  The  Sentence  of  the 
Ecclefiaftical  Court  in  the  prefent  Cafe  is  Paid  to  be  againft  the  Firft  Marriage,  and  there¬ 
fore  it  is  urged  the  Priloner  ought  to  be  proteded  by  it ;  but,  if  the  Argument  is  juft,  it 
muft  hold  equally,  where  the  Sentence  is  for  the  Marriage  •,  it  founds  lefs  harfh  to  contend 
that  a  Party,  declared  not  to  be  married  in  the  Firft  Inftance  by  the  Spiritual  Court,  (hall  not 
be  queftio.ned  for  the  Second  Marriage.  But  by  the  fame  Rule  we  muft  conclude,  that  if  the 
spiritual  Court  had  determined  for  the  Marriage  in  the  Firft  Inftance,  and  the  Fad  of  a 
.  -:ond  Marriage  had  been  proved,  it  would  not  have  been  competent  for  the  Prifoner  in  an 
::;U. ftment  tor  Bigamy,  fo  circumftanced,  to  have  made  any  Defence  j  he  is  concluded  by 
the  Sentence,  the  Judge  and  Jury  are  bound  to  believe  it,  and,  upon  that  Sentence,  with¬ 
out  Examination,  to  convid  and  to  punifh, 
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The  Effect  of  the  Statute  I  take  to  be  very  different  ;  it  has  created  a  new  Offence,  and 
*  for  the  Trial  of  that  Offence  the  Cognizance  of  the  Lawfuinefs  of  Marriage  is  given  to  the 
Temporal  Courts.  As  to  all  Criminal  Confequences  that  Court  has  Cognizance  to  determine 
as  well  as  the  Ecclefiaftical  Court,  what  is  and  what  is  not  a  legal  Marriage  between  the 
Parties.  That  it  has  fo  the  Cale  of  BGyle  and  Boylet  quoted  to  your  Lordfhips  for  another 
Purpofe,  is  a  clear  Proof :  That  was  a  Prohibition  iffued  to  the  Ecclefiaftical  Court  to 
enter  into  an  Examination  into  that  Caufe  of  Marriage,  which  the  Court,  in  trying  the  In- 
didlment,  had  determined.  The  other  Cafe  mentioned  by  the  learned  Doftor  is  to  the  fame 
Effect.  The  Two  Cafes  differ  only  in  this,  that  in  one  the  Party  was  convidled,  in  the 
other  acquitted  ;  but  the  Court  was  of  Opinion  in  both,  that  the  Ecclefiaftical  Court  could  not 
interfere. 

It  is  unneceffary  however  to  haveLecourfe  to  Authorities,  for  the  Statute  itfelf  has  decided 
this  Queftion.  The  Legiftature  feems  to  have  had  it  in  View,  that  a  Jurifdidlion  being 
newly  given  to  the  Temporal  Courts  in  the  Trial  of  Marriage,  Queftions  might  arife,  as 
between  concurrent  Juriididlions,  what  fhould  be  the  Effedt  of  Sentences  pronounced  by  the 
Ecclefiaftical  Court.  It  was  a  wife  Forefight  inthofe  who  compiled  the  Statute,  to  define 
in  what  Cafes  the  Sentences  of  the  Ecclefiaftical  Courts  ought  to  preclude  any  Enquiry  for 
the  Crime  ;  and  it  is  defined  in  the  Words  of  the  Exception,  tc  That  this  Adt  fhall  not  ex- 
“  tend  to  any  Perfons  divorced  by  the  Sentence  of  the  Ecclefiaftical  Court,  nor  to  any  Per- 

fons  where  the  former  Marriage  has  been  by  the  Ecclefiaftical  Court  declared  void  and 
“  null/*  There  are  Two  Cafes  then  put  by  the  Statute,  in  which  the  Sentence  of  the  Ec¬ 
clefiaftical  Court  protedls  the  Party  againft  a  Criminal  Inquiry  •,  Sentence  of  Divorce,  and 
Sentence  of  Nullity  of  Marriage  :  If  therefore  the  Ecclefiaftical  Court,  having  competent 
Jurifdidtion,  has  either  divorced  the  Parties,  or  if  it  has  pronounced  Sentence  of  Nullity  of 
Marriage,  the  Sentence  in  thefe  Two  Inftances  is  conclufive  :  But  the  Statute  has  no  Excep¬ 
tion  in  Favour  of  a  Sentence  in  a  Caufe  of  Jadlitation.  There  is  no  Pretence  to  argue,  that 
a  Sentence  in  a  Caufe  of  Jactitation  is  either  a  Sentence  of  Divorce,  or  that  Sentence  which 
makes  the  Marriage  void  and  of  no  Effeft  :  No  Lawyer,  no  Civilian  can  make  that  Miftake. 
What  then  does  the  Exception  prove  ?  Two  Sentences  of  the  Ecclefiaftical  Court  are 
recited  in  it,  the  Third  is  omitted  ;  and  it  is  a  general  Rule  of  Law,  that  wherever  a  Statute 
excepts  particular  Cafes,  the  Exception  of  thofe  Cafes  extends  the  Statute  to  all  Cafes  not  ex¬ 
cepted.  That  Propofition  is  too  clear  to  require  Authorities  to  be  cited  in  Support  of  it. 
The  Law  therefore,  which  fays  the  Trial  of  Polygamy  fhall  proceed  in  all  Cafes,  except 
where  a  Sentence  of  Divorce,  and  except  where  a  Sentence  of  Nullity  of  Marriage  has  in¬ 
tervened,  does  virtually  fay,  that  a  Sentence  in  a  Caufe  of  Jadlitation  of  Marriage,  which 
is  neither  of  Divorce  nor  of  Nullity,  fhall  not  bar  the  Trial.  I  conceive  therefore  the  Statute 
to  have  decided  this  Queftion. 

The  Argument  on  the  other  Side  is  put  in  a  more  plaufible  Form  by  flating  the  Defence 
to  be  founded  upon  a  Fadt,  of  which  the  Sentence  of  the  Ecclefiaftical  Court  is  the  beft  Evi¬ 
dence  :  There  can  be  no  double  Marriage,  it  is  faid,  becaufe  the  Sentence  difproves  the  Firft 
Marriage.  This  Mode  of  ftating  the  Argument  makes  it  neceffary  to  examine  the  Nature 
of  a  Suit  for  Jadlitadon  of  Marriage,  in  order  to  fee  what  Credit  is  due  to  the  Sentence,  when 
offered  as  Evidence  todifprove  the  Firft  Marriage. 

A  Suit  for  Jactitation  of  Marriage  is,  from  Beginning  to  End,  totally  fingular.  Some 
Writers  on  the  Canon  Law  derive  its  Origin  from  the  DoCtrine  of  Pre-contraCts,  which,  by 
the  Ecclefiaftical  Law,  conftituted  a  Marriage  :  And  till  that  very  mifehievous  Prejudice  was 
deftroyed  by  the  late  Marriage  Adi,  it  is  not  furprizing  that  any  Attempt  to  leffen  the  Evil 
fhould  meet  with  Encouragement.  The  Form  of  the  Suit  is  this  :  The  fuppofed  Hufband 
or  Wife  complains  to  the  Ecclefiaftical  Judge,  that  he  or  fbe  is  a  Perfon  free  from  all  Ma¬ 
trimonial  Contradls  or  Engagements  with  the  adverfe  Party,  and  fo  efteemed  by  all  Neigh¬ 
bours,  Friends,  and  Acquaintance;  that  the  adverfe  Party,  notwithftanding  the  Knowledge 
of  this,  has  falfely  and  malicioufly  boafted  of  a  Marriage  with  the  Party  complaining ;  it 
concludes  then  by  fuch  falfe  Affertions  an  Injury  is  committed,  and  prays  that  Right  may 
be  done  by  declaring  the  Party  free  from  all  Matrimonial  Engagements  with  the  other, 
.and  by  enjoining  that  Party  perpetual  Silence.  The  Party  Defendant  may  either  fay,  I  have 
not  boafted,  I  deny  that  Fadl ;  or,  if  he  admits  that  he  has  boafted,  he  is  then  to  go  on  and 
alledge  circumftantially  a  Marriage,  which  the  other  Party  denies,  under  the  Circumftances 
alledged.  If  the  Marriage  is  not  proved,  then  the  Court  pronounces,  That,  fo  far  as  yet 
appears,  the  Party  complaining  is  free  from  Matrimonial  Contrail  with  the  other  Party,  and 
enjoins  perpetual  Silence. 


After 


r  *3  ] 

•After  This  Sentence,  To  gravely  pronounced,  your  Lordthlps  are  told  by  all  the  learneft 
doctors,  and  all  the  Books  of  Practice  agree,  that  this  Injundion  of  perpetual  Silence  con¬ 
tinues  no  longer,  than  till  the  Party  chufes  to  talk  again  ;  and  the  Perfon,  to  whom  he  may 
'•with  the  moft  per  fed;  Safety  repeat  his  Affertions,  is  the  Judge  who  enjoined  him  Silence  ; 

Tor,  it  is  agreed  on  all  Hands,  that  the  Party  may  at  any  Time  inform  the  Court,  that 
though  it  did  not  appear  formerly  that  he  was  married,  he  can  make  it  appear  now  ;  and 
fitch  Proof  is  admiftible. 

The  Forms  of  all  Courts  had  probably  a  good  Original,  and  this  Sift  may  have  been  * 
introduced  to  prevent  a  greater  Milchief  ;  but  it  is  impoffible  to  avoid  Collufion  in  furh  a 
Proceeding,  which  has  no  avowed  Objed,  but  to  corred  the  Indifcretion  of  a  fuppofed  Dif- 
courle  ;  and  which,  as  the  learned  Dodors  on  the  other  Side  truly  Hate,  has  no  Termination  ; 
and  between  the  Parties  themfelves  never  obtains  the  beft  Effed  of  a  Judgment,  to  put  an 
End  to  Litigation.  In  modern  Times  fuch  Suits  have  feldom  been  commenced  but  to 
favour  lome  indired  Purpofe  ;  and  were  the  Sentences  allowed  to  have  the  Effed  that  is  now 
contended  for,  were  they  to  be  a  Bar  to  all  Criminal  Enquiry,  it  might  be  expeded  that 
Suits,  which,  as  the  learned  Doctors  ftate,  may  be  carried  on  without  End,  would  very  fre¬ 
quently  fpring  up. 

Nothing  can  be  further  from  the  Temper  of  my  Mind  upon  the  prefent  Occafion,  than 
to  ule  a  ludicrous  Argument  •,  but  when  the  uncontroulable  Effed  of  fuch  Sentences  as  thefe, 

To  contrived  and  framed  for  Fraud,  was  urged  Yefterday  •,  and  while,  to  leffen  the  Objec¬ 
tion  to  them,  it  was  gravely  argued,  that  no  great  Mifchief  could  happen  from  the  Decifion, 
becaufe  you  may  reverfe  this  Sentence  To-morrow,  that  the  next  Day,  and  a  Third  after 
that,  and  that  the  Suit  was  in  its  Nature  eternal;  an  ingenious  Perfon  among  the  By- 
ftanders  was  calculating,  how  many  Wives,  a  Man  that  had  a  Tafte  lor  Polygamy,  might 
marry  with  Impunity  :  And  I  think  he  made  it  out,  according  to  the  probable  Duration  of 
fuch  a  Suit,  that  a  Man  be'tween  Twenty-one  and  Thirty-five  might,  with  good  Induftry, 
marry  Seventy-five  Wives  by  Sentences  of  the  Ecclefiaftical  Court,  each  Sentence  (landing 
good  till  reverfed,  and  all  reverfible  by  that  Judicature. 

My  Lords,  The  Argument  is  ferious,  though  it  prefents  a  ludicrous  Idea  ;  for  One  Con- 
fequence  would  probably  attend  a  Decifion  in  Support  of  the  Authority  of  fuch  a  Sentence. 
The  Marriage  Ad  put  an  End  to  that  terrible  Difgrace  of  a  civilized  Country,  Fleet  Mar¬ 
riages  :  While  they  fubfifted,  it  was  a  common  Pradice  for  indigent  Women  of  ealy  Virtue 
to  get  a  Fleet  Hufband  to  proted  them  from  their  Debts.  If  a  Sentence  of  the  Ecclefiaftical 
Court -is  to  have  Effed  againft  all  but  the  Parties,  a  Caufe  of  Jaditation  will  fupply  the 
Place  of  a  Fleet  Marriage,  and  furnifh  an  Hufband  by  Sentence,  whom  the  Lady  may 
remove  whenever  he  proves  inconvenient.  This  is  but  One  Inftance,  and  in  the  loweft  Clafs 
of  the  Evils,  that  would  follow  from  allowing  fuch  Sentences  to  be  interpofed  againft  publick 
Juftice,  or  the  Rights  of  Third  Perfons.  What  Guard  can  there  be  againft  uncertain  Iffue, 
uncertain  Rank,  and  all  the  numerous  Mifcniefs,  that  arife  from  Doubt  and  Collufion,  intro¬ 
duced  in  the  Relations,  that  form  the  Bonds  of  Society  ? 

Were  all  Confideratior.s  of  the  Confequences  attending  fuch  a  Decifion  to  be  laid  afide, 
the  very  Form  of  the  Sentence  argues  againft  its  being  conclufive.  What  fays  the  Eccle¬ 
fiaftical  Court  in  that  Sentence?  “  As  far  asyet  appears  no  Marriage  is  proved.'5  The  Ver- 
.did  upon  an  Indidment  will  fay  “  It  does  now  appear,  that  a  Marriage  is  proved.55  The 
Two  Propofitions  do  not  clafh  with  each  other;  there  is  no Contradidion  in  them  :  To  the 
Party  it  is  faid,  you  have  not  proved  the  Marriage  ;  a  publick  Accufer  does  prove  the  Mar¬ 
riage  ;  the  Juftice  of  the  Country  has  brought  out  the  Evidence  of  that  Fad,  which  the 
Party  either  did  not  incline,  or  was  not  able,  to  produce.  There  is  no  Repugnance  in  the 
different  Propofitions,  no  Incongruity  in  fuppofing  that  the  Sentence  may  ftand  as  between 
the  Parties,  and  yet  (hall  have  no  Conclufion  either  as  to  the  Publick,  or  as  .to  Third 
Perfons. 

The  Argument  in  Favour  of  the  Sentence  was  fupported  by  this  Dilemma.  What  be¬ 
comes  of  this  Sentence,  if  the  I-ndidment  for  Bigamy  goes  on  ?  Is  it  null,  or  has  it  any 
Effed  ?  Is  the  Party  a  Wife,  or  no  Wife  ?  I  anfwer,  to  all  Civil  Effeds  no  Wife,  the  Party 
has  bereaved  herfelf  of  any  Right  to  Benefit  by  the  Relation  ;  to  all  Criminal  Effeds  a  Wife, 
becaufe  that  Relation,  the  Duties  confequent  upon  ir,  and  the  Refponfibility  for  the  Breach 
of  thofe  Duties,  cannot  be  deftroyed  by  the  Ad  of  the  Party.  I  could  quote  to  your 
Lordfhips  other  Cafes,  where  the  Party  takes  no  Benefit  from  his  Ad,  where  he  holds  the 
Situation  only  to  make  himfelf  amenable  to  the  Juftice  of  his  Country.  I  refer  to  a  known 
Cafe;  a  Man  had  committed  an  Ad  of  Bankruptcy  by  Collufion  with  a  Creditor,  and  a 
Commiftion  of  Bankruptcy  was  taken  out  againft  him,  the  Objed  of  which  was,  to  pro- 
.  .cure 
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cure  a  Difcharge  from  his  Debts.  He  chofe  to  conceal  a  Part  of  his  Effedts,  for  which  he 
was  indidled  upon  the  Statute  making  it  a  capital  Felony  for  a  Bankrupt  to  be  guilty  of  any 
wilful  Concealment ;  it  came  out  clear  as  the  Light,  that  he  was  no  Bankrupt*  that  is,  no 
.Bankrupt  to  any  Civil  Effedl ;  he  could  not  avail  himfclf  of  that  Commifiion  of  Bankruptcy 
again  ft  any  Creditor,  that  had  a  Mind  to  difpuce  it,  except  the  Creditor  v/ho  had  colluded 
•.with  him  ;  but  though  he  was  in  Fadl  no  Bankrupt,  he  was  tried  and  convidted  as  fuch. 

My  Lords,  After  the  Indulgence,  with  which  your  Lordfhips  have  been  fo  good  as  to 
hear  me  fo  long  upon  this  Sutgedt,  l  am  forry  to  be  obliged  ftill  to  trefpafs  a  little  longer 
>upon  your  Patience,  when  I  confider  the  Fourth  Propofition,  which  certainly  is  not  the  leaft 
; material;  that  is,  that  ^Sentence,  infedied  with  Fraud,  to  which  Collufion  may  be  objedted, 
is  no  Bar  in  any  Caufe.  My  Lords,  upon  that, Head  the  Principle  is  fo  plain,  that  the  II- 
luftration  of  it  will  not  run  into  much, Length,  and  the  Authorities  are  fo  decifive,  that  I 
.  fliail  only  ftate,  and  not  argue  upon  them. 

A  Sentence  obtained  by  Fraud , and  Collufion  is  no  Sentence.  What  is  a  Sentence  ?  It  is 
mot  an  Inllrument  with  a  Bit  of  Wax  and  the  Seal  of  a  Court  put  to  it  ;  it  is 
.  not  an.Inftrument  with  the  Signature  of  a  Perfon  calling  himfelf  a  Regifter  ;  it  is  not  fuch  a 
Quantity  of  Ink  bellowed  upon  fuch  a- Quantity  of  ftamped  Paper:  A  Sentence  is  a  judicial 
'Determination  of  a  Caufe  agitated  between  real  Parties,  upon  which  a  real  Intereft  has  been 
fettled  :  In  order  to  make  a  Sentence,  there  mull  be  a  real  Intereft,  a  real  Argument,  a  real 
Profecution,  a  reaLDefence,  a  real  Decifion.  Of  all  thefe  Rcquifites  not  One  takes 
Place  in  the  Cafe  of  a  fraudulent  and  collufive  Suit :  There  is  no  Judge  ;  but  a  Perfon,  in- 
veiled  with  the  Enfigns  of  a  judicial  Office,  is  mifemployed  in  liftening  to  .a  fidlitious  Cauie 
propofed  to  him  :  There  is  no  Party  litigating,  there  is  no  Party  Defendant,  no  real  In¬ 
tereft  brought  into  Quellion  ;  and  to  ufe  the  Words  of  a  very  fenfible  Civilian  on  this 
Point,  Fabula ,  non  Judicium ,  hoc  ejl  ;  in  fcena,  non  in  foro ,  res  agitur . 

The  Ground  then,  upon  which  I  contend,  that  a  collufive  Sentence  is  no  Bar,  is  fhortly 
this  ;  that  fuch  a  Sentence  is. a  mere  Nullity.  But  it  is  infilled,  that  the  Court  which  pro¬ 
nounced  the  Sentence  can  alone  declare  the  Nullity  of  it,  and  till  repealed,  it  muft  Hand 
good  and  valid.  The  Authorities,  to  which  I  mean  to  refer  upon  this  Head,  will  refute  that 
Argument,  at  the  fame  Time  that  they,  prove  the  general  Dodlrine. 

The  F ii  ft  is  my  Lord '  Coke’s  Reafoning  in Fermor’s  Cafe,  3  Coke  77:  He  concludes 
the  Refolution  of  the  Cafe  in  this  Manner,  44  Thereupon  it  was  concluded,  that  if  a  Re- 
“  covery  in  Dower  or  other  real  Adlion,  if  a  Remitter  to  a  Feme  Covert  or  an  Infant,  if 
■ 14 a  Warranty,  if  a  Sale  in  Market  overt,  if  Letters  Patent  of  the  King,  if  Prefentationaand 
“  Admittances,  that  is  to  fay,  if  all  Adis  Temporal -and  Spiritual  Ihould  be  avoided  by 
“  Covin,  for  the  fame  Reafon.a  Fine  in  the  principal  Cafe  levied  by  Fraud  and  Covin  fhall 
' 61  not  bind. ”  Nothing,  can  be  more  explicit  than  thefe  Words  to  fhew, -that  there  is  no 
Neceffity  that  the  Covin  Ihould  be  profecuted  in  the  Court  in  which  the  Judgment  was  ob¬ 
tained.  The  Cafe  of  Lloyd  and  Maddocks  in  Moore  917,  is  a  direct  ,  and  a  plain  Autho¬ 
rity  ;  -there  a  fraudulent  Judgment  was  fet.up  againft  a  Plea  of  a  Legatee  in  the  Spiritual 
Court;  the  Quellion  in  the  Court  of  King’s  Bench  was,  whether  the  Spiritual  Court  Ihould 
be  prohibited  to  enter  into  the  Confideration  of  the  Fraud  of  the  Judgment,  which  is  cer¬ 
tainly  not,  a  Matter  of  Ecclefiaftical  Cognizance  ;  but  the  Court  was  of  Opinion,  that  the 
Covin  was  apdya  examinable  in, a  Court  Chriftian  to  that  Effedt,  and  therefore  the  Prohibi¬ 
tion  was  denied. 

My  Lords,  The  other  Authorities  are  more  modern,  though  not  more  decifive  upon  the 
Point  than  this.  The  Firft  I  mention  to  yourlLordlhips  is  the  Cafe  of  Prudam  and  Phillips : 
There  is  a  very  bad  and  a  very  inaccurate  Note  of  it  in  Sir  John  Strange :  The  Note,  from 
which  I  cite.it,  is  a  Manufcrjpt  Note  of  Mr.<jFW.  In  that  Cafe  it  was  determined  by  Lord 
Chief  Juftice.  JF/7/&r,  that  a  fraudulent  and  collufive  Sentence  .againft  Mrs.  Conjlantia  Phil¬ 
lips  was  bidding  upon -her,  but  he  concludes  it  was  binding  upon  no  other  Party;  the 
Fraud  was  a  Matter  of  Fadl,  which  if  u fed  in  obtaining  Judgment  was  a  Deceit  upon  the 
Court,  a  Fraud  upon  Strangers,  who,as  they  could  not  come  in  to  reverfe  it,  they  could 
only  alledge  it  was  fraudulent  He  faid  in  that  Cafe,  that  any  Creditor  of  hers  might  reply 
that  it  was  fraudulent,  and  avoid,  the  Effedt  of  it  The  other  Cafes  I  refer  to  are,  my  Lord 
Hardwicke*s  Authority  in  the  .  Cafe  of  Roach  and  Garvin ,  ill  Vtzey  159;  and  in  the  Cafe 
of  Brownfwot'd  and  Edwards,  2d  Fez :ey  24 6.  In  the  Cafe  of  Roach  and  Garvin ,  the 
Queftiqo  was  upon  the  Effedt  of  a  Marriage,  faid  to  be  eftablilhed  by  the  Sentence  of  a 
Court  in ^France :  Lord  Hardwicke  enters  into  the  Confideration  of  it  thus,  44  The  Quei- 
64  tion  is,  whether  this  is  a  proper  Sentence,  in  a.proper  Cauie,  and  between  proper  Parties ; 
> 44  whether  a  Marriage  is  had  in  Fadl,  or  any  Contradt  in  prafenti)  as  a  Sentence  in  the  Fc- 

T  *“  deliallical 


[  7°  ] 

clefiaftical  Court  would  be  conclufive,  bnlefs  there  be  Collufion,  which  would  overturn 

the  Whole/’  In  the  other  Cafe  the  Ground  is  exadtly  the  fame. 

From  thtfe  Cafes  I  conclude  it  to  have  been  the  uniform  Opinion  of  all  the  great  Judges, 
Who  fat  in  IVeJhninJler-hall  from  the  Time  of  Lord  Coke  down  to  the  prefent  Time  (and 
the  Courts  were  never  more  ably  filled)  that  Fraud  and  Collufion  not  only  vitiates,  but  abfo- 
luuly  annuls;  and  that  a  Sentence  obtained  by  Fraud  is,  literally,  no  Sentence  at  all  ;  there¬ 
fore  the  Objection  of  fuch  an  Inllrument,  of  io  much  Paper  and  Writing,  is  the  Objection 
of  a  mere  Nullity,  and  can  have  no  Effedt  neither  in  a  Civil  nor  in  a  Criminal  Suit.  Having 
troubled  your  Lordfhips  fo  very  long,  I  will  take  up  no  more  of  your  l  ime,  even  to  recapi¬ 
tulate  the  Heads  of  the  Argument,  but  haften  to  return  my  humble  Thanks  for  the  great  In¬ 
dulgence  I  have  already  experienced. 

Mr.  Dunning. 

My  Lords, 

I  purpole  to  give  your  Lordfhips  very  little  Trouble  *,  indeed  I  fhould  be  without 
an  Apology,  if  I  had  thought  of  giving  you  much,  finding,  in  the  Station  which  I  hold  in 
this  Caufe,  the  Subject  completely  exhaufted  ;  and  I  cannot  but  fuppofe  your  Lordfhips 
Attention  in  a  great  Meafure  tired,  notwithstanding  the  occafional  Relief  which  the  enter¬ 
taining  Parts  of  the  Caufe  have  afforded,  has  given  you.  I  have  the  lefs  Inclination  to  give 
your  Lordfhips  much  Trouble,  as  I  feel  a  Degree  of  Surprize,  that  it  fhould  have  been 
thought  necelfary  for  the  Counfel  on  the  Part  of  the  Profecution  to  give  your  Lord¬ 
lhips  any. 

My  Lords,  The  Subject  for  immediate  Confideration  is  the  Competeny  of  obtruding 
this  Sentence,  in  this  Stage  of  the  Caufe,  to  flop  the  Caufe  here,  and  to  require  of  your 
Lordfhips  to  decide  it  without  any  regard  to  the  Truth  or  the  Juflice  of  the  Cafe*,  fuch 
however  it  is  contended  is  the  EfFedt  of  this  Paper,  that  is  offered  to  your  Lordfhips  under 
the  Name  of  a  Sentence  of  the  Ecclefiaftical  Court. 

The  Novelty  of  the  Attempt  it  is  not  my  Intention  to  expatiate  upon  :  It  has  been  truly 
obferved  to  your  Lordfhips,  that  fome  Prejudice  at  leaft  may  be  expedited  in  the  Minds  of 
your  Lordfhips  againft  an  Attempt  fo  novel  ;  for  though  I  am  not  fo  blind  an  Admirer  of 
Antiquity  as  to  take  for  granted,  that  every  Thing  that  is  new  is  therefore  wrong;  fure  I 
am,  I  am  warranted  in  expedting  your  Lordfhips  Concurrence  in  thinking,  that  thofe,  who 
propofe  at  this  Time  of  Day  to  introduce  into  the  Judicature  of  this  Country  a  new  Prac¬ 
tice,  ought  to  be  prepared  with  fuchReafons  as  fhould  compel  your  Lordfhips  Alfent.  This 
I  think  may  be  fairly  infilled  upon  the  Head  of  Novelty. 

My  Lords,  The  Gentlemen  undertake  to  maintain,  firft,  that  this  Evidence  is  competent 
and  admiffible  ;  fecondly,  that  it  is  conclufive  ;  and  thirdly,  they  infift  on  this  Conclufion, 
not  only  upon  the  Suppofition,  that  it  is  a  Sentence  fairly  obtained  between  real  Parties, 
after  an  adverle  Agitation  of  the  Queftion,  which  it  is  fuppofed  to  have  decided ;  but 
though  all  thefe  Circumftances  fhould  be  totally  wanting,  and  though  the  contrary  of  them 
all  fhould  be  the  Truth  of  the  Cafe,  the  Sentence  is  infilled  on  as  equally  conclufive.  In 
that  Extent  it  is,  that  the  Gentlemen  have  undertaken  to  maintain  this  Propofition  ;  and 
a  very  confiderable  Talk  it  feems  to  me  they  have  undertaken.  My  Lords,  I  confider  the 
Sentence  as  read  only  de  bene  ejfe ,  merely  that  your  Lordfhips  may  know  what  the  Contents 
of  it  are,  that  you  may  have  the  Affiftance  of  that  Knowledge  in  judging  not  only  of  the 
ultimate  Eftedl  of  it,  but  of  the  Propriety  of  receiving  it  at  all  in  this  Stage  of  the  Bufinefs. 
At  the  firft  Blufh  to  be  fure  it  feems  a  little  abfurd,  that  your  Lordfhips  fhould  be  to  decide 
the  Caufe  before  you  have  the  fmalleft  Knowledge  of  what  the  Cafe  is,  that  is  to  be  ftated 
upon  the  Part  of  the  Profecution.  It  is  certainly  necefiary  for  thofe  that  are  to  judge  of 
this  Paper,  to  know  what  it  is  ;  it  is  a  Sentence  in  a  Court,  of  which  your  Lordfhips  heard 
Yefterday  abundant  Commendation.  It  was  obfervable,  that  thofe,  who  were  moft  lavifh 
in  that  Commendation,  were  leaft  acquainted  with  the  Pradtice  of  that  Court.  The  Firft: 
of  the  learned  Dodtors  fpoke  with  a  very  becoming  Modefty  of  the  Court  in  which  he 
pradtifes.  The  other  explained  to  your  Lordfhips  the  Nature  of  a  Jadlitation  Suit  as 
concluding  nothing,  being  to  be  revived  at  any  Time,  and  confequently  having  no  End. 

It  was  contended  by  all  the  Gentlemen,  that  this  Court  was  entitled  not  only  to  what  on 
the  Part  of  the  Profecutor  we  fhould  have  had  no  Difficulty  perhaps  to  have  admitted,  to 
Co-equality  with  the  Courts  of  Temporal  Jurifdidtion,  but  to  fomething  fuperior-:  It  was 
contended,  that  there  was  fomething  in  the  Nature  cf  this  Subjedl  that  made  it  peculiarly 
the  Province  of  that  Court  to  judge  of  and  to  decide  upon;  not  that  they  have  better 
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Means  of  Information,  not  that  they  have  better  Rules  of  Decifion;  but  from  fomething 
unexplained  in  the  Conftitution  of  the  Court,  it  was  rather  affumed  than  attempted  to  be 
proved,  that  to  that  Court  exclufively  belong  Matrimonial  Queftions,  Queftions  on  the 
Rights  of  Marriage,  and  even  of  the  Fadts  of  Marriage.  I  am  perfuadea  your  Lordlhips 
all  go  before  me  in  feeling  a  Conviction,  that  there  is  not  in  that  Extent  a  Foundation  for 
that  Claim  :  Yet  this  Peculiarity  of  Jurifdidtion,  and  the  confequential  Necefftty,  in  order 
to  get  rid  of  the  Sentence,  to  refort  again  to  that  Jurifdidtion  appeared  to  me  to  be  the  Points 
principally  infilled  on  :  Neither  of  them,  I  trull,  your  Lordlhips  will  think  are  made  out  at 
prefent.  I  am  confidering  the  firft ;  that  to  certain  Purpofes,  and  with  a  View  to  certain 
Confequences,  the  Spiritual  Court  is  the  only  Court  in  which  Queftions  of  Matrimony  can 
be  agitated,  is  moll  true.  There  alone  it  is,  that  the  Party  deprived  of,  and  complaining 
of  the  Want  of.  Conjugal  Rights,  mult  refort  to  feek  them  :  There  it  is,  where  the  Party 
fuppofed  to  be  injured  by  a  falfe  Claim  of  a  Marriage,  when  none  exifts,  can  obtain  Re- 
drefs  for  that  Injury  :  But  to  other  Purpofes,  and  various  are  thofe  Purpofes  in  which  the 
Queftion  of  Marriage  arifes,  whether  it  is  to  be  examined  into  with  a  View  to  Temporal 
or  Spiritual  Advantages,  whether  it  is  to  be  examined  into  with  a  View  to  Rights  derived 
from  it,  or  Punilhments  for  Crimes  committed  in  Relation  to  it,  to  the  Temporal  and  not 
to  the  Spiritual  Courts  belongs,  I  conceive,  this  Queftion  of  Marriage.  My  Lords,  to 
fuppofe  otherwife,  would  be  to  deny  in  Fad,  that  your  Lordlhips  fit  here  with  any  Jurifi 
didion  at  all ;  for  if  it  were  true  in  the  Extent  in  which  it  was  contended,  that  to  the 
Spiritual  Court  exclufively  belongs  the  Confideration  and  Decilion  of  the  Queftion,  Mar¬ 
riage  or  no  Marriage,  it  will  follow  by  a  neceffary  Confequence,  that  if  there  were  no  luch 
Sentence  as  the  prefent  to  be  thrull  in  our  Way,  and  to  create  this  temporary  Difficulty, 
for  fuch  I  trull  it  will  prove  to  be,  if  there  had  been  no  Decilion  in  the  Spiritual  Court  at 
all,  your  Lordlhips  would  only  have  been  in  the  Pofteftion  of  this  Caufe  for  the  Purpofe  of 
Writing  to  the  Biffio,p  to  know  how  the  Fad  Hood,  and  from  his  Certificate  to  take  your 
Ideas  of  the  Queftion  which  you  are  to  decide  upon.  The  Gentlemen  mull  maintain  not 
only  that  there  was  not  at  the  Common  Law  any  Thing  like  a  Jurifdidion,  but  that  this 
Statute,  which  means  in  Terms  to  give  a  Jurifdidion,  has  not  in  Point  of  EfFed  given 
any.  I  am  at  a  Lofs  to  find  a  Way,  confident  with  what  the  Gentlemen  have  maintained, 
to  deliver  them  from  that  Confequence :  If  they  infill,  that  no  Temporal  Court  has  a 
Power  to  enquire  into  a  Queftion  of  Marriage,  it  will  go  to  that  Extent.  They  have  made 
aDiftindion  between  thofe  Cafes,  in  which  the  Queftion  is  the  Point  of  the  Caufe,  and  in 
which  it  arifes  incidentally.  The  Queftion  does  not  arife  at  all,  unlefs  it  arifes  materially  •, 
if  there  be  any  Thing  in  the  Diftindion,  let  us  fee  a  little  how  it  will  help  this  Argument. 
Was  the  Marriage  the  Gift  of  this  Caufe  in  the  Spiritual  Court  ?  No  :  The  Lady  applies 
to  the  Spiritual  Court,  affuming  that  there  was  no  Marriage,  complaining  of  an  Injury, 
which  confifts  in  the  Circumftance  of  a  Man  who  was  not  her  Hulband  taking  to  himlelf 
and  boafting  (as  a  Man  would  be  apt  to  boaft  in  fuch  Circumftances)  of  the  Honour  of 
bearing  that  Relation  to  her. 

This  Caufe  is  not  in  its  Nature  a  Queftion  of  Marriage,  but  of  Defamation :  If  that, 
which  the  Lady  fuggefted,  had  been  admitted  to  be  the  Truth  of  the  Cafe,  he  would  have 
been  to  excufe  ar  extenuate  his  Offence,  juft  as  the  Nature  of  his  Cafe  would  enable  him 
xo.  do,  by  either  denying  that  he  had  boafted,  or  Hating  what  had  led  him  into  it:  But 
this  Defendant  fays.  No :  I  have  held  that  Language,  which  you  call  boafting :  I  will  not  dis¬ 
pute  with  you  the  Propriety  of  that  Appellation  :  I  have  called  this  Lady  my  Wife ;  be- 
-caufe,  whether  it  be  my  good  or  ill  Fortune,  ffie  is  my  Wife.  It  is  for  that  Reafon,  and 
that  Reafon  alone,  that  !  have  held  this  Language,  which  is  imputed  to  me  as  a  Crime  : 
J  am  no  Criminal  in  holding  this  Language,  for  that  is  my  Situation,  and  this  is  my  De¬ 
fence.  Thus  it  is,  that  the  Queftion  of  Marriage  is  introduced  into  the  Caufe  •,  it  is  in- 
iifted  upon  as  a  Defence^  as  a  Matter  material  to  her  Defence  it  is  that  the  Queftion  of 
Marriage  in  this  Caufe  arifes.  Is  it  lefs  incidental  or  more  diredt  than  the  lame  Queftion 
arifing  in  the  ordinary  Way,  in  which  it  arifes  in  Temporal  Courts  ?  A  Perfon,  claiming 
to  be  the  legitimate  Son  of  his  Father,  commences  an  Ejedltnent,  in  which  the  Queftion  of 
,-Leo-itimacy  turns  out  to  be  the  only  Queftion  in  the  Caufe ;  it  is  effential  to  his  lupport- 
jncT  his  Claim,  that  the  Court,  who  are  to  judge  of  it,  and  the  Jury  that  are  to  decide 
upon  it,  ftiould  be  fatisfied  of  the  Fadts,  that  the  Claimant  is  the  eldeft  and  the  legi¬ 
timate  Son  of  the  Father.  The  Point  of  Marriage  is  not  the  Point  of  the  Suit  diredtly, 
immediately,  oftenfibly,  and  upon  the  Face  of  the  Record  in  that  Caufe,  but  incidentally, 
.materially,  and  neceffarily  that  Point  becomes  a  Point  in  the  Caufe.  Juft  thus  in  my 
Apprehenfion  this  Caufe  Hands ;  and,  as  applied  to  this  Caufe,  the  Gentlemen  cannot  avail 
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'themfelv'es  of  the  Diftimftion  between  the  Jurifdidion  to  be  exercifed  incidentally,  and  to 
be  exercifed  diredly,  upon  the  Subjed  of  Marriage.  One  of  the  learned  Dodors  repre- 
fented  his  Ideas  of  this  Jurifdidion  exercifed  in  the  Spiritual  Court,  as  if  it  was  a  Jurif- 
didion  to  decide  upon  an  abftrad  Queftion.  I  am  perluaded  the  learned  Dodor  in  the 
Ule  of  that  Word  meant  only  to  fay,  that  in  their  Forms  of  Proceeding,  and  in  fome  of 
thole  Caufes  which  are  inftituted  in  their  Courts,  the  Right  of  Marriage,  in  Contradiftinc- 
tion  to  the  Fad  of  Marriage,  was  more  immediately  pertinent  than  in  fome  of  the  Pro¬ 
ceedings  in  Temporal  Courts;  which  to  be  fure  it  is.  In  any  other  Senfe  of  the  Word  the 
learned  Dodor  ufed  it  inaccurately;  for  that  Court,  any  more  than  this  or  any  .Court,  has 
no  Jurifdidion  to  try  abftrad  Queftions  of  any  Sort:  No  Queftion  ought  to  be  agitated 
in  any  Court  whatever,  unlefs  it  be  a  real  Queftion  fpringing  from  a  real  Intereft,  and  be¬ 
tween  real  Parties.  To  agitate  any  other  Queftion  is  an  Infult  to  the. Court.  There  is  a 
Senfe  in  which  the  Court  may  be  laid  to  have  agitated  this,  in  the  . Nature  of  an  abftrad 
Queftion;  for  it  is  certainly  true,  if  our  Inftrudions  have  any  Foundation  in  Truth,  no 
one  Circumftance  of  the  adual  Cafe  of  the  Parties  was  before  the  . Court,  or  made  any  Part 
of  their  Enquiry.  I  truft,  I  (hall  be  thought  to  have  done  enough  at  leaft  for  the  Eccle- 
iiaftical  Court  in  admitting,  that  their  Sentences  are  equal  to  our  Judgments  ;  that  they 
are  not  entitled  to  more,  I  may  fafely  contend,  when  I  am  admitting,  that  they  are  entitled 
to  as  much  Attention  as  is  due  to  a  Decree  of  a  Court  of  Equity  or  a  Judgment  of  a  Court 
of  Law.  In  fuch  an  Admiflion,  at  one  Time  I  fhould  have  been  thought  to  have  gone 
much  too  far:  I  truft,  the  learned  Dodors  will  forgive  me,  if  I  cannot  carry  my  Civility 
any  farther.  God  be  thanked  we  live  at  a  Time,  when  a  better  Underftanding  of  the  Sub¬ 
ject,  and  a  more  liberal  Way  of  thinking  upon  every  Subjed,  has  fo  far  aboliflied  the 
antient  Differences  between  the  different  Judicatures  in  this  Country,  that  we  and  the 
learned  Dodors  may  meet  together  without  quarrelling.  Their  Proceedings  in  Cafes  in 
which  it  is  competent  to  them  to  proceed,  deferve  the  fame  Attention  and  Faith  as  thofe 
of  Temporal  Courts.  This  appears  to  me  to  reduce  the  Claim,  upon  the  Part  of  thofe 
that  are  to  fupporr  this  Sentence,  precifely  to  this  Situation ;  and  it  is  impoffible  to  carry  ic 
one  Jot  further:  It  is  an  Opinion  of  a  Court,  not  having  fuperior  or  exclufive,  but  having 
a  concurrent  Jurifdidion  of  this  Queftion  ;  having  competent  Power  to  decide,  and  having 
no  Powers  to  exclude  another  Decifton  elfewhere,  where,  for  other  Purpofes,  Criminal  or 
Civil,  it  may  come  to  be  dilcuffed,  according  to  the  Forms  which  thofe  different  Judicatures 
ufually  obferve  in  their  Proceedings,  totally  unobftruded  or  aflifted  by  any  Attention  to  what 
has  paffed  in  any  other  Judicature  :  This,  I  truft,  will  be  your  Lordfhips  Judgment  upon 
the  Queftion  agitated  between  us,  if  it  fhould  be  material. 

My  Lords,  I  laid  in  my  Claim  to  object  to  the  Admiftibility  of  this  Piece  of  Evidence, 
upon  which,  if  I  fhould  have  the  good  Fortune  to  have  your  Lordfhips  Concurrence,  the 
Ribfequent  Confideration  of  the  Effects  of  it,  if  admitted,  will  become  totally  immaterial. 

I  deny,  that  this  is  admiffible  in  a  Court  like  this  ;  a  Court  of  the  higheft  criminal  Juris¬ 
diction  in  this  Country. 

My  Lords,  It  is  fo  familiar,  that  it  would  be  impertinent  to  that  Part  of  the  Court  to 
which  I  have  the  Honour  to  addrefs  myfelf,  which  is  more  particularly  converfant  in 
the  Forms  of  Proceeding  in  Courts  of  Juftice,  to  be  labouring  to  prove,  that  when  a  Sub¬ 
ject  is  examined  into  in  the  Courfe  .of  a  Criminal  Enquiry,  under  the  Form  of  an  Indict¬ 
ment,  or  of  an  Information,  what  has  paffed  or  may  pafs  in.  the  (Courfe  of  a  Civil  Enquiry 
upon  the  fame  Subject  and  the  fame  Queftion,  is  not  only’ not, regarded,  but  is  not  ad¬ 
mitted.  In  the  Inftance  that  was  put,  and  many  others  that  may  occur  to  fome  of  your 
Lordfhips,  it  is  perfectly  notorious,  and  therefore. neither  requires  Argument -nor  Proof, 
that  the  Practice  is  certainly  fo.  Let  a  Man  be  acquitted  in  av£ourt  of  Criminal  Juris¬ 
diction,  it  does  not  preclude  a  Party,  complaining  of  an  Injury  arifmg  from  that  Ac^. 
which  in  a  Criminal  Court  has  been  p  re  fen  ted  as  aCrime,  from  feeking  Redrefs  for  the 
the  Civil  Injury;  and  vice  verfa,  the  Fate  offfuch  anAdion  cannot  be.  enquired  into,  much 
lefs  cannot  it  preclude  the  Proceedings.in  a  fubfequent  Criminal  Enquiry,  taking  its  Rife 
from  the  fame  Ad.  It  has  been  enquired  into  in  a  Court  of  one  Defcription,  it  is  now 
enquiring  into  in  a  Court  of  another  Defcription. 

My  Lords,  One  Reafon  (there  are  others,  but)  one  Reafon  why  Courts  oRCriminal  Ju¬ 
rifdidion  do  not  admit  any  Account  of  what  has  paffed  upon  the  Agitation  of  the.  Quef¬ 
tion  in  a  Court  of  Civil  Jurifdidion  may  be,  the  Liability  to  Fraud  and  Collufion.  I 
am  not  now  arguing  upon  the  Fad  of  Collufion  in  this  Cafe  :  But  it  is  obvious  that  if  this 
would  do,  if  the  Sentence  of  a  Court  of  fuch  Jurifdidion,  whether  Ecclefiaftical  or  Tem¬ 
poral,  will  preclude  a  Criminal  Enquiry, ,  the  Receipt  is  of  ample  Ufe;  ,and  all  Men  may. 


1  73  J 

if  they  pleafe,  cover  themfelves  againft  the  penal  Confequences  of  their  Crimes  by  infli 
tilting  a  friendly  Suit.  Some  fuch  vve  have  known  to  have  been  fo  conducted  as  to  efcape 
the  Attention  of  the  Judges,  who  have  not  found  out,  till  after  the  Caufe  has  been  decided, 
that  the  Caufe  has  been  collufive.  Cafes  of  this  Sort  are  fo  open  to  Fraud  and  Collufion, 
that  for  this  Reafon,  if  there  were  no  other,  the  Courts  of  Criminal  Jurifdidtion  will 
always  rejedt  fuch  Evidence.  I  do  not  know  that  Cafe  has  yet  exiited,  where  any  Perfon 
has  done  fo  ftrange  a  Thing,  as  to  put  it  in  the  Power  of  the  Court  to  receive  or  rejedf. 
by  offering  fuch  Evidence.  Your  Lordfhips  have  had  cited  to  you  a  Cafe,  which,  having 
been  treated  as  it  deferves,  need  not  be  repeated  by  me ;  the  Cafe  of  the  King  and  Vincent  ; 
If  it  were  polfible  to  fuppofe  that  Cafe  could  be  Law,  that  Suppofition  is  removed,  when 
your  Lordfhips  are  told  that  a  different  Opinion  upon  the  fame  Point  has  been  held  by  the 
judges  that  have  fucceeded  in  the  fame  Court,,  and  to  whole  Knowledge  or  Ability  nobody, 
that  knows  who  they  are,  would,  I  believe,  objedt.  The  laft  of  thefe  Cafes,  the  King 
and  Stirling ,  I  am  aware,  may  be  attempted  to  be  diftinguiffied,  and  for  what  1  know  the 
Firft  of  them  may,  by  faying  that  the  Queftion  did  not  occur,  the  Objection  was  not  taken  in 
either  of  thefe  Cafes  ;  but  your  Lordfnips  knowing  before  whom  thole  Criminals  were  tried, 
will  believe  that  no  fuch  Objection  would  have  efcaped  thefe  Judges,  if  it  had  been  founded 
in  Law,  although  no  Counlel  objected  to  it,  or  although  the  Criminals  perhaps  had  not 
the  Affiftance  of  Counfel ;  therefore  I  confider  that  Cafe  as  fairly  difmiffed,  and  the  fub-' 
fequent  Cafes  as  carrying  an  Authority  upon  our  Side  that  more  than  overturns  it:  But  l 
do  not  conceive,  that  even  this  was  wanting-,  for  the  Inftrument  in  the  Cafe  of  the  King 
and  Vincent  has  no  Refemblance  to  the  Sentence  now  offered  ;  it  was  an  official  In- 
itrument,  neceffiary  to  give  Sanction  to  a  legal  Right.  Letters  of  Adminiftratiori,  or  a 
Probate,  may  be  admiffible  but  it  does  not  by  any  Means  follow,  that  a  Sentence  like 
this  is  admiffible  here ;  if  it  be,  it  muff  be  equally  admiffible  on  all  Sides.  The  Gen¬ 
tlemen  argue,  that  your  Lordfhips  fhould  receive  it,  fliould  act  upon  it,  ffiould  conclude 
upon  it  -,  why  ?  becaufe  it  is  a  Sentence  refeinding  the  Marriage,  declaring  that  there  was 
no  Marriage  that  is  the  Import  of  this  Sentence,  and  therefore  it  operates  in  their  Fa¬ 
vour,  and  therefore  it  happens  that  they  produce  it.,  Let  me  invert  the  Cafe  let  me  fup¬ 
pofe,  that  when  this  Lady  inflituted  .that  Suit,  the  Party,  who  was  theObject  of  it,  had  fup- 
ported  that  Defence,  as  we  conceive  he  was  very  well  able  to  have  done,  and  that  in  confe- 
quence  the  Caufe  had  ended  in  a  Declaration  or  a  Sentence,  that  there  was  a  Marriage  : 
In  that  Cafe  would  it  have  been  Evidence  upon  the  Part  of  the  Profecutor  ?  Would  it 
have  been  attended  with  thofe  Confequences,  which  they  are  claiming  for  it  now.  upon  the 
Part  of  the  Perfon  prolecuted  ?  Would  your  Lordfhips  have  endured,  that  the  Profecutor 
fhould  have  come  here  to  fupport  this  Indictment  by  no  other  Evidence,  than  the  Produc¬ 
tion  of  a  Sentence  in  a  Suit  like  this  in  the  Spiritual  Court,  by  which  that  Court  had  de¬ 
termined  Mr.  Hervey  and  the  Lady  he  had  married  were  Hufband  and  Wife  ?  Can  I  poffi- 
bly  Hate  it  to  any  Mind  that  comprehends  it,  that  does  not  at  the  fame  Time  revolt  at 
the  apparent  Hardffiip  and  Injuftice  of  fuch  an  Idea  ?  And  yet  is  there  any  Thing  more 
true,  than  that  a  Record  cannot  be  Evidence  of  One  Side,  which  would  not,  if  ic  had  imported 
the  Reverfe,  have  been  Evidence,  and  with  equal  f  orce  of  the  other  ?  I  conceive  it  to  be 
One  of  the  fundamental  Rules  to  determine  what  Evidence  of  this  Nature  is  or  is  not 
admiffible,  that  if  it  could  not  have  been  admitted  on  Behalf  of  the  Party  objecting  to  it, 
fuppofing  its  Import  had  been  favourable  to  him,  fo  neither  fhall  it  be  admitted  on  the 
Part  of  the  Perfon  propofing  it.  I  truft  I  may  be  warranted  in  prefuming  that  your  Lord- 
ffiips  think  .as  I  do  that  in  order  to  fupport  this  Indidlment  fomething  more  than  fuch  a 
Sentence  would  be  required  from  us ;  and  that  the  Legiflature  in  making  this  new  Provi- 
fion  meant,  that  the  Fadl  ffiould  be  enquired  into,  as  all  other  Fadts  are  enquired  into  j 
that  the  Relation  ffiould  be  proved  by  thofe  who  were  Witneffies  to  it,  by  thofe  who  can 
prove  the  Confeffion  of  the  Parties  to  it,  or  by  thofe  who  can  give  fuch  other  Evidence 
as  Courts  of  Criminal  Jurifdidtion  are  authorized  to  adt  upon.  Can  any  Thing  then  be 
more  obvioully  unfuitable  to  any  Ideas  of  Juftice,  than  that  the  Enquiry  ffiould  be  pre¬ 
cluded  by  a  Record  in  Favour  of  One  of  the  Parties,  which  might  have  been  as  favourable 
to  the  other  Party,  and  which  if  it  had  been,  would  not  have  been  regarded  ? 

If  your  Lordfhips  think  fit  to  admit  this  Evidence,  and  by  fo  doing  to  raile  a  Queftion 
upon  the  Effedls  of  it,  the  Gentlemen  argue  with  fome  Appearance  of  Triumph,  that  this 
Kind  of  Sentence  is  conclufive,  for  that  there  are  various  Inftances,  in  which  Sentences  of 
thefe  Courts,  in  which  Judgments  of  other  Courts,  have  been  held  conclufive  for  this  Pur- 
pofe  your  Lordfhips  are  furniffied  with  a  great  String  of  Cafes,  fome  of  Condemradons 
in  -the  Court  of  Exchequer,  fome  even  from  Boards  ot  Excife,  fome  from  Courts  of  Admi- 
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ralty,  fome  from  domeflic  and  fome  from  foreign  Courts.  There  has  exifted,  and  fitly  ex¬ 
ited,  luch  a  Comity  in  the  Practice  of  One  Court  towards  the  Proceedings  of  another,  that, 
whether  the  Court  be  foreign  or  domeftick,  the  Courts  prefume,  that  what  is  done  is  rightly 
done,  that  there  has  been  no  Collufion,  that  there  has  been  no  Fraud,  that  the  Judgment 
and  Decreets  what  it  ought  to  be,  the  Effedt  of  an  adverfe  Suit  between  adverfe  Parties. 
Prefuming  the  Effedt  of  fuch  Sentences,  fuch  Decrees  and  Judgments,  in  Civil  Caufes  to 
have  been  what  it  has  been  Hated  to  be,  it  muft  have  been  upon  the  Suppofition  and  upon 
the  Prefumption  that  the  Sentence  or  the  Decree  has  been  fairly  and  rightly  obtained  :  But 
if  this  Degree  of  Conclufivenefs  were  allowed  to  it  in  Criminal  Cafes,  if  fuch  a  Sentence 
were  allowed  to  be  conclufive,  where  the  Parties  are  unprepared  in  Point  of  Evidence  to 
impeach  ir,  and  if  fuch  were  allowed  to  be  the  Effedt  of  it  in  fuch  a  Cafe  in  Courts  of  Cri¬ 
minal  Jurifdidtion,  it  would  obftrudt  the  Courfe  of  Juftice  in  a  thoufand  Inftances,  and  in 
Effedt  operate  to  the  Repeal  of  this  and  many  other  wholefome  Laws.  In  this  Inftance  the 
Mifchief  would  too  be  great  if  the  Policy  of  this  Law  be  queftionable,  if  that  which  we 
call  a  Crime  is  an  innocent  Adtion.  If  there  is  no  Impropriety  in  the  Pradtice  now  brought 
under  your  Lordfhips  Confideration,  if  Polygamy  deferves  Encouragement  infiead  of  a 
Check,  then  in  another  Charadter  your  Lordfhips  will  do  well  to  repeal  the  Adi;  but  do 
not  do  it  in  your  judicial  Charadter. 

My  Lords,  Cafes  may  be  fuppofed,  and  we  are  in  a  Situation  that  authorizes  us,  nay, 
not  only  authorizes  but  requires  us  to  fuppofe,  the  grofiTefl  Cafes  that  our  Imaginations  can 
furnifh.  It  is  not  difficult  to  fuppofe  a  Cafe,  in  which  the  diredteft  Fraud  upon  the  Court 
may  be  pradliled  by  Means  of  the  groffeft  Perjury,  and  yet  through  the  Collufion  of  the 
Parties  it  may  be  managed  with  fo  much  Dexterity,  that  it  would  be  impoffible  to  get  at 
them  ;  and  in  all  thefe  Inftances  the  Effedt  I  am  now  deprecating  would  be  of  courfe  let  in 
•upon  the  Criminal  Jurifdidtion  of  this  Country. 

My  Lords,  I  am  perfuaded  your  Lordfhips  will  not  do  this.  In  what  I  have  faid  upon 
this  Point,  I  have  anticipated  in  Part  the  Queftion  which  I  ftated  as  the  Third  in  the  Order, 
in  which  I  purpofed  to  confider  the  Argument  on  the  Part  of  the  Lady  at  the  Bar.  All 
her  Counfel  have  attempted  to  contend  for  the  Conclufivenefs  of  this  Sentence ;  and  they 
all  mean,  I  prefume,  to  infift  upon  it  as  precluding  an  Enquiry  into  the  Mode  of  obtain¬ 
ing  it.  The  other  learned  Gentlemen  will  excufe  me,  if  I  feem  to  have  been  lefs  attentive 
to  what  fell  from  them,  than  to  the  Second  Counfel  on  the  Part  of  the  Lady.  The  Fadt  is, 
I  heard  him  more  diftindtly  than  thofe  who  preceded  or  followed  him.  He  chofe  to  confider 
this  Adi  as  not  having  created  a  new  Offence,  but  as  having  fimply  varied  the  Puniffiment 
and  Mode  of  Trial  of  a  known  Offence,  which  exifted  as  the  Law  flood  then.  I  am  at  a 
Lofs  to  comprehend,  in  what  Senfe  this  can  be  confidered  as  having  not  created  a  new  Of¬ 
fence.  This  Adi  declares  fomething  to  be  a  Felony,  which  before  v/as  no  Felony  ;  this 
Adi  creates  that  to  be  a  Felony,  enquirable  into  in  the  Way  in  which  other  Felonies  are 
by  Law  enquirable  into,  in  a  Cafe,  that  was  before  only  cognizable  as  an  Offence  againft 
the  Canon  Law,  and  enquirable  into  in  a  Suit,  which  had  nothing  for  its  Objedt  but  the 
ipiritual  Iniereft  of  the  Party.  I  conceive  it  to  be  a  new  Offence  in  the  fame  Senle,  in  which 
almoll  all  the  ftatutable  Offences  in  this  Country  are  new  Offences:  This  Adi  has  not  only 
created  a  new  Offence,  but,  as  I  conceive,  abolifhed  an  old  one ;  for  I  doubt  whether  it 
be  now  competent  for  an  Eeclefiaftical  Court  to  proceed  to  enquire  into  Offences  of  this 
Sort,  if  it  were  (as  has  been  fuppofed)  their  Pradtice  before  this  Adi.  By  the  Cuftom  of 
London  a  certain  Species  of  Defamation  is  adtionable  there ;  and  upon  that  Ground  the 
Temporal  Courts  proceed  in  granting  Prohibitions  to  flay  Proceedings  of  the  Spiritual 
Court  in  fuch  Cafes ;  fo  I  apprehend  the  Courts  would  do  here,  if  the  Spiritual  Court 
proceeded  'pro  faint e  anima  in  a  Cafe  of  Polygamy.  My  learned  Friend  affumed,  that 
this  Sentence  would  flop  the  Proceeding  of  fuch  a  Caufe  in  the  Eeclefiaftical  Court,  but 
referred  to  the  learned  Dodlors  to  make  it  out ;  which  the  learned  Dodtors,  I  prefume  not 
liking  the  Reference,  forgot  to  attempt ;  fo  it  Hands  as  a  Point  affumed,  but  not  proved, 
that  the  Spiritual  Court  would  at  this  Time  entertain  fuch  a  Suit,  and  that  its  Progrefs  would 
be  flopped  by  fuch  a  Sentence,.  Your  Lordfhips  heard  a  very  pathetic  Defcription  of  the 
melancholy  Situation  in  which  the  Lady  will  Hand  under  this  Sentence,  if  this  Profecu- 
tion  proceeds,  and  in  confequence  of  it  fhe  fhould  be  treated  in  the  difagreeable  Way  to 
which  the  Act  expofes  her.  She  will  neverthelefs,  it  has  been  faid,  after  having  been  pun- 
ilhed  as  a  married  Woman,  be  totally  deftituteof  any  Advantage  in  prefent  or  future, of  that 
Marriage  ;  fhe  can  never  claim  any  Conjugal  Rights,  nor  (if  her  Circumftances  did  not 
preclude  the  Neceffity  of  her  feeking  it)  could  fhe  compel  any  Maintenance  from  this  Gen¬ 
tleman 
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tlenian  during  hisLife-time,  nor  can  fhe,  if  fhe  furvives  this  fuppofed  Hufband,  fupport 
any  Claim  to  his  Fortune. 

My  Lords,  The  Hufband  is  in  the  fame  lamentable  Situation  :  It  is  equally  incompetent  to 
him,  while  this  Sentence  (lands,  to  derive  any  Advantage  in  point  of  Comfort  during  her 
L.ife-time,  or  in  Point  of  Succeffion  upon  the  Death  of  the  Lady.  It  may  be  fo ;  but  if  it 
■is  fo,  it  will  not  be  the  EfFe<5t  of  the  Judgment  your  Lordfhips  will  be  to  pronounce  :  It 
is  the  Effedt  of  thofe  Pradlices  between  the  Parties  which  have  produced  this  Sentence,  and 
-which  have  made  this  their  Situation  and  their  State. 

My  Lords,  It  will  be  time  enough  to  confider  this  Queflion,  when  the  Cafe  arifes.  If  ever 
-this  Lady  fhould  re-affume  an  Inclination  to  eftablifh  that  Relation,  which*  in  this  Suit  fhe 
has  thought  good  to  difclaim  ;  or  if  it  fhould  ever  be  the  Pleafure  of  the  Earl  of  Brijtol  to 
connect  himielf  again  with  this  Lady  under  the  Relation  of  an  Hufband  *,  it  will  then  be 
time  enough  to  enquire,  what  they  can  or  cannot  make  of  fuch  a  Claim,  or  what  the  Im¬ 
pediments  are,  which  they  will  have  to  remove  in  order  to  eftablifh  that  Claim.  As  neither 
of  thefe  Cafes  are  very  likely  to  arife,  it  is  immaterial  to  go  further  into  the  Enquiry  of  what 
may  propably  or  poffibly  be  the  Confequence  of  them.  It  occurred  to  the  learned  Gentle¬ 
man  to  confider,  that  it  was  very  poffible  he  might  be  led  by  this  Train  of  Reafoning  into 
the  Confideration  of  the  Effedt  of  the  Collufion.  Your  Lordfhips  will  permit  me  to  re¬ 
mark,  that  the  learned  Gentleman,  who  fpoke  Firft  upon  that  Side  of  the  Queflion,  chofe  to 
be  perfe&ly  ftlent  upon  this  Head:  He  did  not  feem  to  know,  that  it  would  be  likely  to 
occur  to  us  in  the  Confideration  of  this  Sentence  to  fuggeft,  that  it  was  collufive  ;  for  unlefs 
it  were  by  an  Allufion  to  the  Cafe  of  Hatfield  and  Hatfield ,  the  Notion  of  Collufion,  as 
making  a  Part  of  this  Queflion,  did  not  feem  to  have  occurred  to  him.  Mr.  Mansfield 
law  the  Certainty  of  the  Collufion  being  introduced  into  the  Argument  :  To  obviate  it  he 
uied  Three  Cafes,  Two  that  had  been  mentioned  before,  and  a  Third  he  introduced  fcr 
the  Purpofe;  the  Firft,  in  the  Order  of  Time,  was  the  Cafe  of  Kenn  in  my  Lord  Coke , 
which  whoever  reads,  will  fee  that  the  only  Point  determined,  and  the  only  Point  to  be  de¬ 
termined  in  that  Cafe,  was,  that  it  was  not  competent  for  the  Party  to  traverfe  an  Offence 
that  had  been  found  againft  him  :  All  the  Reft  is  that  Sort  of  Lucubration  which  adorns, 
and  in  many  Inflances  improves  the  Reports  of  that  learned  Judge  of  the  Decifions  of  his 
own  Time.  And  this  is  theJUTe  that  is  attempted  to  be  made  ot  this  Part  of  the  Argu¬ 
ment  ,  that  it  was  founded  in  Falfhood,  and  therefore  was  upon  the  Face  of  it  collufive  :• 
The  Falfhood  was,  thac  the  Party  was  in  a  Condition,  as  it  turned  out  by  fubfequent  Enquiry, 
to  have  made  a  better  Cafe  than  he  did  make  ;  and  from  thence  it  is  to  be  taken  for  granted, 
that  of  Purpofe  and  Defign  he  abflained  from  making  that  Cafe  that  he  did  not  make.  Your 
JLordfhips  know  better  the  Nature  of  Bufinefs,  than  from  fuch  a  Circumftance  to  infer  a 
Fraud  :  The  beft  bottomed  Caufes  often  mifearry  for  want  of  that  Evidence,  without  which 
they  cannot  be  fupported.  The  next  Cafe,  that  of  Morris  and  Webber,  from  Moores  Re¬ 
ports,  feems  to  me  to  be  flill  lefs  material  or  ufeful  to  the  Purpofe  for  which  it  is  produced  •, 
that  v/as  the  Cafe  of  a, Divot ce  propter  impotentiam  viri  •,  the  Parties  marrying  afterwards. 
Fruit  of  each  of  thefe  Marriages  was  the  Birth  of  Children ;  perhaps  it  may  occur,  that 
that  Circumftance  did  not  afford  a  very  decifive  and  conclufivc  Proof  of  the  Negative  of  the 
Ground  upon  which  that  Decree  was  pronounced  ;  it  is  not  an  impoffible  Cafe,  that  what 
had  happened  might  happen,  although  the  Divorce  was  perfectly  well  founded  in  point  of 
,Fa<ft:  But  fuppofe  it  were  taken  for  granted,  that  the  Child  muff  of  Neceffity  be  the  Iffue 
of  a  Man,  who  had  been  divorced  propter  impotentiam ;  yet  that  it  rnufl  of  Neceffity  be  in¬ 
ferred  from  thence,  that  this  Sentence  was  collufively  obtained,  remains  to  be  made  cut.  I 
conceive  that  this  Cafe,  any  more  than  the  One  that  proceeded  it,  does  not  afford  a  Colour 
;to  fay,  that  the  Queflion  of  Collufion  and  the  Competency  of  going  into  the  Queflion  of 
Collufion  occurred  to  the  Court  in  either  of  thefe  Two  Cafes.  In  the  Caie  of  Hafield  and 
Hatfield ,  a  Man,  who  under  Colour  of  being  the  Hufband  of  the  Woman,  had  taken  upon 
him  to  releafe  fome  Intereft  which  fhe  was  inticled  to,  and  he  claimed  to  be  intitled  to  in 
’  her  Right,  and  the  Queflion  turned  upon  the  Effed  of  that  Notion  •,  there  was  afterwards 
a  Sentence  between  the  Parties  againft  the  Marriage  •,  whether  the  Means  to  obtain  it  were 
fair  or  foul,  fraudulent  or  otherwife,  were  are  left  to  guels  at.  Your  Lordfhips  will  nor, 
1  prefume,  adopt  all  the  printed  Reafons,  good,  bad,  or  indifferent,  that  are  offered  ro 
.your  Lordlhips  at  the  Clofe  of  your  printed  Cafes.  Your  Lordfhips  Predeceffors  in  that 
Cafe  could  do  no  otherwife  than  they  did  •,  they  faw,  that  the  Dcdfion  in  the  Court  below 
•  was  right,  and  upon  that  Ground  they  affirmed  the  Decree.  Now  what  was  the  Thing 
.decreed,  and  the  Point  in  Controverfy  between  the  Parties?  The  Man,  while  he  palled  for 
{this  JLady’s  Hufband,  took  upon  him  to  releafe  an  Intereft,  which  it  was  not  competent 
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for  him  to  releafe,  whether  he  had  or  not  that  Character,  the  Subject  of  the  Releafe  being  a 
Legacy,  left  to  her  under  a  Will,  in  fuch  Terms  as  operated  to  give  her  in  Equity  a  feparate 
imereft,  I  need  not  contend  that  in  a  feparate  Intereft  of  the  Wife  the  Hufband  cannot 
controul  or  deprive  the  Wife  of  it  by  any  Releafe  cf  his.  A  Court  of  Equity  had  decided 
againft  the  Party  claiming  under  the  Releafe,  which,  according  to  the  fettled  DodLine  of 
Courts  of  Equity,  it  was  equally  bound  to  do,  whether  the  Party  releafing  had  or  had  not 
married  the  Woman  whole  Interefts  were  to  be  affedted  by  it  j  and  the  Queffion  (Huf¬ 
band  or  no  Hufband)  was  juft  as  foreign  to  the  Merits  of  that  Decifion,  as  any  Thing  that 
could  be  talked  about  in  the  Caufe.  Totally  therefore  laying  out  of  the  Queflion  all  that 
had  been  laid  upon  the  Subjedl  that  was  not  neceffary  to  the  Decifion  of  the  Cafe,  the  Houfe 
of  Lords'  affirmed  the  Decree  of  the  Court,  becaufe  they  faw  it  had  rightly  decided 
the  only  Point  in  Controverfy  between  the  Parties.  Thefe  then  are  the  Cafes,  upon  the 
Ground  of  which,  and  upon  the  Ground  of  which  alone,  for  I  have  not  been  able  to  colledt 
a  Fourth,  your  Lordfhips  are  defired  to  decline  doing  that  in  this  Inftance,  which  we  con¬ 
tend  your  Lordfhips  are  bound  in  Juftice  to  do  ;  that  is,  to  let  us  into  the  Enquiry  by 
what  Means  this  Sentence  was  obtained.  The  Gentleman,  particularly,  who  made  this  Ufe 
of  thefe  Three  Cafes,  could  not  forget  the  familiar  Pradlice,  which  he  is  a  Witnefs  to  every 
Day  of  the  Year,  of  impeaching  the  Judgments  of  the  Courts  of  Law,  whenever  they  are 
impeachable  upon  the  Foundation  of  Fraud  and  Covin.  It  never  occurred  to  a  Court  in 
which  fuch  a  Quefticn  arifes  to  refer  the  Party,  who  makes  a  Complaint  of  a  judgment 
fo  obtained,  to  the  Court  in  which  it  was  obtained  ;  or  to  diredt  him  to  inftitute  a  Suit  to 
get  rid  of  it ;  he  impeaches  it  juft  when  it  affedts  him,  and  not  further  than  as  it  affedts  him  ; 
beyond  that  it  is  a  Matter  of  perfedt  Indifference  to  him,  whether  it  ftands.or  falls  ;  for  the 
Purpofe  of  doing  that,  which  alone  he  is  interefted  in  doing,  the  Party,  who  would  other- 
wife.  be  prejudiced  by  fuch  a  judgment,  is  conftantly  and  daily  permitted  to  fay,  that  this 
was  a  Judgment  obtained  by  Covin  :  This  Allegation  is  ufually  formed  into  an  Iffue,  and  if 
that  Iffue  is  determined  in  his  Favour,  though  the  Judgment  ftands  as  to  every  other  Per- 
fon,  quoad  him  it  is  avoided  in  the  Manner  we  are  ready  to  avoid  this  Sentence.  It  was 
faid,  that  the  Reafon  why  Creditors  are  permitted  fo  to  avoid  Judgments  fet  up  to  their 
Prejudice  by  Executors  or  Adminiftrators,  who  feek  to  cover  Effedts  in  their  Pofleffion  by 
falfe  Judgments,  is,  becaufe  thefe  People  cannot  be  relieved  in  any  other  Form  ;  it  cannot 
be  referred  to  any  other  Court.  I  am  perfedtly  content  to  take  that  as  the  Principle  j  then 
it  remains,  in  order  to  fupport  this  Diftindtion,  for  the  learned  Gentlemen  among  them  to 
make  out,  that  it  is  competent  to  his  Majeffy  to  make  himfelf  a  Party  to  this  Suit  in  the 
Spiritual  Court,  or  to  inftitute  there,  by  his  proper  Officer,  a  new  Suit  to  get  rid  of  this  Sen¬ 
tence.  The  Gentlemen  have  not  attempted  it ;  it  would  be  ridiculous  ;  and  I  fancy  I  may  pre¬ 
fume  it  will  not  be  attempted:  It  is  not  competent,  much  lefs  neceffary,  for  the  King  or 
his  Daw  Officers  to  go  into  that  Court  for  a  Purpofe  fo  idle  as  this.  Taking  this  then  to 
be  the  Reafon,  why  it  is  admitted  in  Civil  Caufes  to  Creditors  to  get  rid  of  Judgments,  by 
which  they  are  attempted  to  be  injured,  by  fhewing  that  they  were  collufive  and  fraudulent, 
does  it  not  follow  by  Parity  of  Reafon,  that  it  is  equally  proper  that  the  fame  Thing  fhould 
be  done  here,  fuppofing  that  your  Lordfhips  fhould  for  a  Moment  forget  this  to  be  in  a 
Criminal  Caufe,  in  which  the  Reafons  for  fo  doing  are  fo  much  the  ftronger  ?  Another  Dif¬ 
tindtion  between  this  Cafe  and  that  was  attempted  :  It  was  faid,  this  is  not  the  Cafe  of  a 
Third  Perfon  complaining  of  an  Injury  arifing  by  a  Sentence,  and  wiffiing  to  avoid  it  fo  far 
only  as  it  affedts  him  •,  but  it  is  a  Suit  inftituted  for  overturning  the  Sentence.  I  ap¬ 
prehend  it  is  net  fo  ;  we  contend  for  nothing  but  to  lay  this  Sentence  out  of  our  Way,  as 
applied  to  the  prefent  Subjedt ;  juft  as  you  lay  out  of  the  Way  a  Judgment  between  and 
B.  where  it  is  attempted  to  be  ufed  to  the  Prejudice  of  C.  After  your  Lordfhips  have  con- 
v idled  this  Lady,  if  in  the  Refult  of  the  Enquiry  it  fhould  be  proved,  that  fuch  is  the  Juftice 
of  the  Cafe,  I  do  not  know  that  the  Verdidt  or  the  Judgment  in  this  Cafe  will  be  Evidence 
upon  an  Enquiry  into  the  fame  Fadls  for  another  Purpofe.  If  the  Refult  of  the  prefent 
Enquiry  is  underftood  to  eftabliffi  the  Marriage,  and  to  nullify  the  Sentence,  it  is,  be¬ 
caufe  the  Sentence  is  in  its  Nature,  when  it  comes  to  be  enquired  into,  really  and  truly 
null  and  void  •,  not  becaufe  that  fuch  is  the  Effedt  of  any  operative  Power  and  Force,  that 
belongs  to  your  Lordfhips  Convidtion.  This  is  not  a  Profecution  for  the  annulling  of  that 
Sentence  ;  this  is  a  Profecution  to  fubjedl  the  Party  to  the  Punifhment,  which  is  by  Law  due 
to  the  Offence  charged  upon  her.  It  cannot  be  attended  with  any  other  poflible  Confe- 
quence:  Upon  the  fame  Ground  that  the  Sentence  is  attempted  to  be  impeached  here,  it 
may  be  impeached  every  where,  except  by  the  Parties,  who  may  perhaps  have  precluded 
themfelves  by  their  Condudl  from  Impeaching  it. 
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My  Lords,  As  there  are  no  Authorities  on  the  One  Side,  it  remains  for  3  Moment 
only  to  other ve,  that  there  are  Authorities  on  the  other  Side  :  As  applied  to  Civil 
Cafes  Two  have  been  mentioned  ;  the  good  Senfe  of  both  the  Authorities,1  particularly  of 
One,  I  fhould  apprehend  eftablifhes  this  Propofition  clear  of  all  Controverfy ;  lor, 
when  in  the  Cafe  of  the  Aftion  again  ft  Conjlantia  Phillips  of  famous  Memory,  it.  was 
determined,  that  whatever  Objections  would  avoid  a  Judgment  in  a  Court  of  Com¬ 
mon  Law,  would  be  fufficient  to  overturn  a  Sentence  in  the  Spiritual  Court,  but  none 
other;  one  fhould  have  imagined  that  the  Propofition  carried  with  it  fo  much  good 
Senfe,  that  all  the  World  fhould  feel  it  and  adopt  it.  The  Scotch  Cafe  is  by  the  higheft 
Authority,  and  there  the  true  Ufe  that  is  to  be  made  of  a  Judgment  in  another  Court  S  af- 
certained  and  limited  ;  it  is  Evidence  ;  it  is  ftrong  Evidence  ;  but  it  remains  to  be  explained  ; 
and  flill  more,  it  remains  to  be  laid  out  of  the  Cafe  in  a  Caufe  like  this,  and  in  a  Cafe  like  that  of 
Phillips^  where  there  cxifted  a  Ground  to  impute  Coilufion  and  Fraud  to  it.  In  Phillips's 
Cafe  it  was  not  permitted  to  her  to  avail  herfelf  of  that  Coilufion  and  that  Fraud.  Why  ? 
becaufe  it  was  a  Fraud  of  her  own  :  But  the  learned  Judge,  when  he  refufed  to  permit  her 
to  impeach  that  Sentence,  which  fhe  had  obtained  by  Coilufion  and  Fraud,  adds,  according 
to  Mr.  Ford's  Manufcript  Note,  that  as  againft  all  others,  whatever  Objections  would  avoid 
a  Judgment  in  a  Court  of  Law,  would  be  fufficient  to  overturn  a  Sentence  in  the  Ecclefiaf- 
tical  Court.  We  defire  to  overturn  this  Sentence  upon  no  other  Grounds,  than  Sentences 
and  Judgments  in  Courts  of  Law  are  every  Day  ovei  turned  by  :  They  muff  continue  to  be 
io  overturned  in  future,  as  long  as  there  continues  to  be  any  Attention  to  Truth  and  Juflice  in 
the  Decifions  of  Courts  of  Judicature.  I  do  apprehend,  that  your  Lordfhips  will  not  think, 
that  I  take  an  improper  Freedom  with  the  Sentence  or  the  Courr,  whofe  Sentence  it  is,  by 
defiring  that  your  Lordfhips  will  by-and  by  form  an  Opinion  of  the  Purity  of  their'Proceed- 
ings  by  the  Specimen,  that  we  fhall  give  you  of  them,  when  we  come  to  Bate  and  prove  the 
Means  by  which  this  Sentence  was  procured  ;  and  then  perhaps  your  Lordfhips  will  fee 
no  Reafon  for  raffing  it  above  the  Level  of  other  Courts,  on  which  we  are  content  to  leave 
it.  With  your  Lordfhips  Permiffion  I  would  fupply  an  Omiffion,  I  meant  to  have  Bated 
in  its  proper  Place;  the  Cafe  of  Robins  and  Crutchley.  A  Mrs.  Robins  commenced  an  ACtion 
of  Dower,  claiming  a  Share  of  the  Succeffion  to  her  iuppofed  Hufband  Mr.  Robins :  This 

Lady  had  been  claimed  to  be  the  Wife  of  a  Sir  William  Wolfelcy :  Sir  William  - ,  upon 

the  Suppofition  that  fhe  was  his  Wife,  had  inflitu-ed  a  Suit  in  the  Spiritual  Court,  probably 
with  an  Intention  to  get  rid  -of  her,  charging  her  with  having  committed  Adultery  with 
Robins  :  In  the  Courfe  of  that  Enquiry  in  the  Spiritual  Court  it  came  out  to  the  Satisfaction 

of  the  Court,  that  fhe  was  the  Wife  of  Robins ,  and  not  of  Sir  William - .  This 

Sentence  was  introduced  in  pleading  in  this  Caufe  of  Dower  for  the  Purpofe  of  repelling  a 
Denial  on  the  Part  of  the  Heirs  of  Mr.  Robins ,  that  ffie  bore  any  Relation  to  them  or  to 
their  AnceBor.  To  that  Replication  there  was  a  Demurrer,  which  brought  under  Confi- 
deration  of  the  Court  of  Common  Pleas  the  Effect  of  this  Sentence  fo  pleaded.  The  Opinion 
of  the  Court  cf  Common  Pleas  was  to  allow  that  Demurrer  ;  and  though  the  Point  decided 
may  perhaps  be  only  this,  that  that  Sentence  could  not  avail  the  Party  in  that  Foim  of 
Pleading  ;  yet  I  conceive  that  Point  muB  be  very  erroneoufly  decided,  if  the  Sentence 
were  of  the  Defcription,  which  has  been  attempted  to  be  paffied  upon  your  Lordfhips;  for 
if  had  been  underflood  to  be  conclufive  and  preclufive  of  all  Further  Enquiry,  molt  un¬ 
doubtedly  it  would  have  been  a  proper  Subject  to  be  introduced  in  pleading  as.  a  Bar  to 
any  farther  Enquiry.  Your  Lordfhips,  by  looking  into  the  only  Report  in  Print  of  that 
Cafe  (Mr.  Serjeant  Wilfon's)  will  find,  that  the  learned  Judges  of  the  Common  Pleas,  who 
decided  it,  feemed  to  be  agreed  in  thinking,  that  it  was  very  far  from  an  eftablifhed  Point, 
that  this  Sentence  was  conclufive,  that  the  Queflion  could  only  be  tried  upon  the  Iffue  ns 
unques  accouple ,  which  your  Lordfhips  know  to  be  the  only  proper  Iffue  in  a  Queflion  of 
Dower,  and  that  Iffue  mufl  be  determined  by  the  Bifhop’s  Certificate.  Now  we  are  told 
that  this  Sentence  is  juft  equivalent  to  the  Certificate  of  a  Bifhop  :  This  was  fo  far  from  being 
the  Opinion  of  that  Court,  that  they  leave  to  the  Biffiop  to  judge  for  himfelf,  what  Regard 
he  would  pay  to  that  Sentence  on  the  Point  which  he  was  to  certify. 


DoRor  Harris. 


My  Lords, 

It  would  ill  become  me  at  this  Time,  after  the  Points,  which  have  been  propofed, 
have  been  fo  fully  difeufled  by  the  Gentlemen  who  have  gone  before  me,  to  take  up  much  of 
your  Lordfhips  Time. 

There  are  Two  Queftions,  as  I  underftand,  before  your  Lordfhips. 

X  '  The  , 


i  78  ] 

The  Fir  ft  of  them  is,  Whether  a  Sentence  in  a  Caufe  of  Jadlitation  can  be  given  in  Evi¬ 
dence,  as  an  abfolute  Bar  to  a  Profecution  by  the  King?  and  the  other  is,  Whether,  on 
Suppofition  that  a  Sentence  in  a  Caufe  of  Ja&itacion  can  be  given  in  Evidence,  it  will  afford 
a  complete  Defence,  fo  that  no  Proofs  whatever  can  be  admitted  afterwards  in  order  to 
counteract  and  impeach  that  Sentence? 

How  theie  Queftions  come  before  your  Lordfhips,  whether  properly  or  improperly,  is  not 
for  me  to  argue.  It  is  out  of  my  Profeftion  to  fay  any  Thing  about  them  ;  but  as  the  Gentle¬ 
men  on  the  other  Side  have  been  permitted  to  ftate  them  and  argue  on  them,  it  is  certainly 
nec(  ffary  that  they  fhould  alfo  be  difcuffed  by  the  Counfel  for  the  Plofecution.' 

In  regard  to  the  Firft  Queftion,  1  fhall  not  double  your  Lordfhips  long,  becaufe  the 
Difcuffion  of  it  relates  principally  to  the  Pradlice  of  Courts  of  Law;  but  fhall  more  particularly 
attach  myfelf  to  the  Confideration  of  the  Second  ;  as  I  fhall  in  fo  doing  have  an  Opportunity 
to  fay  a  Word  or  Two  in  Anfwer  to  what  the  Gentlemen  have  urged  on  the  other  Side,  who  are 
of  the  fame  Profeftion,  and  pradlife  in  the  fame  Courts  where  I  have  the  Honour  to  attend. 

In  refpedl  to  the  Firft  Queftion,  Whether  a  Sentence  of  Jadlitation  is  an  abfolute  Bar,  and 
can  be  offered  as  fuch,  to  a  Suit  at  the  Profecution  of  the  King,  it  is  to  be  obferved,  that 
anciently  the  whole  Cognizance  of  Marriage,  with  that  ol  the  Crimes  attending  it,  was  vefted 
in  the  Ecclefiaftical  Courts  :  But  tliofe  Courts  being  either  remifs  in  the  Eixertion  of  their  Ju- 
rifdidlions,  or,  more  probably,  wanting  Power  to  inflidl  an  adequate  Punifhment  fufficient  to 
flop  the  Growth  of  the  increafing  Evil,  and  the  Legiftature,  for  conftitutional  Realons, 
being  both  unwilling  and  unable  to  inveft  them  with  more  Authority  than  they  then  had, 
the  Aid  of  Parliament  became  absolutely  neceffary  ;  and  the  Statute  of  James  the  Firft,  on 
which  the  Prifoner  ftands  indicted,  was  accordingly  made  ;  by  which  it  was  enadled,  that 
if  any  Perfon  being  married,  fhall  marry  another,  the  former  Hufband  or  Wife  being  alive, 
the  Offence  fhall  be  Felony. 

Before  this  Statute  the  Ecclefiaftical  Courts  had  the  Cognizance  of  the  Crime  of  taking 
a  Second  Wife,  or  a  Second  Hufband,  whilft  the  Firft  Wife  or  Firft  Hufband  was  living: 
But  the  Statute,  as  I  underftand,  takes  that  Branch  of  the  Jurifdidtion,  namely,  the  Power 
of  inflicting  any  Punifhment  whatever  on  a  Perfon  guilty  of  Polygamy,  intirely  from  the 
Ecclefiaftical  Courts;  infomuch,  that,  if  at  this  Time  a  Procefs  was  to  ififue  from  an  Ec¬ 
clefiaftical  Court  in  order  to  call  any  Perfon  to  account  for  Bigamy  or  Polygamy  (which¬ 
ever  it  may  be  termed)  the  Party  cited  might  obtain  a  Prohibition  from  the  Judges  of 
the  Temporal  Courts  to  (top  fuch  a  Suit,  in  the  fame  Manner  as  a  Prohibition  may  be  ob¬ 
tained  in  cafe  of  a  Profecution  in  an  Ecclefiaftical  Court  for  Perjury  not  committed  in  that 
Court,  or  for  any  other  Crime  punifhable  by  a  Statute*  Now,  my  Lords,  it  is  evideot,  that 
the  One  Court  has  loft  what  the  other  has  gained,  in  refpedl  to  the  Offence  of  Bigamy  ;  fo 
that  the  Temporal  Court,  or  rather  your  Lordfhips,  are  able  to  judge  of  Bigamy,  and  of 
every  Ecclefiaftical  Matter  incident  to  that  Branch  of  Spiritual  Jurifdidlion.  It  may  here 
be  obferved,  that  a  Jadlitation  Caufe  is  defcribed  in  our  Books  of  Pradlice  to  be  a  quafi  de¬ 
famatory  Suit;  and  molt  certainly  it  is  fo  and  nothing  more,  when  a  Perfon  libelled  againft 
in  Jadlitation  confeffes  the  Boafting  ;  as  when  a  Man  cites  a  Woman  for  Boafting,  and  fhe 
acknowledges  the  Jadlitation  ;  for  the  Caufe  ends  here,  and  is  ftridlly  of  a  defamatory  Na¬ 
ture.  But  I  do  not  mean  to  deny,  when  the  Defendant  undertakes  to  juftify,  that  the 
Caufe  then  becomes  truly  matrimonial  ;  for  the  Sentence  will  then  neceffarily  be  either,  that 
the  Parties  are  Man  and  Wife,  or  that  the  Plaintiffs  or  Party  Agent  is  free  from  all  matri¬ 
monial  Contradls,  quantum  nobis  conjlare  potuit ,  or  as  far  as  to  us  as  yet  appears.  But  though 
a  Sentence  in  theie  Words  may  have  frequently  been  adjudged  [as  in  Jones  and  Bow,  Car - 
thew  225 — and  in  Clews  and  Bathurji ,  Strange  960.]  to  be  binding  on  the  Temporal  Courts 
in  Cafes  of  Property,  till  reverled  ;  yet  it  by  no  means  follows,  that  fuch  a  Sentence  can 
amount  to  an  Acquittal  of  the  Plaintiff  from  having  any  farther  Evidence  brought  againft  him, 
the  very  Words,  as  far  as  to  us  yet  appears ,  implying  thecontrary  and  evincing,  that  farther 
Proofs  may  legally  be  adduced  in  the  proper  Court.  The  Words  of  the  Sentence  /peak 
iufficiently  for  themfelves:  There  is  no  Occafion  to  have  Recourfe  to  Authorities  from  Books. 
Let  it  be  fuppofed  for  a  Moment,  that  the  antienc  jurifdidlion  remained  in  the  Ecclefiaftical 
Courts,  and  that  they  poffeffed  their  former  Power  ;  is  it  poflible  to  conceive,  that  a  Sentence 
like  the  prefent,  pronouncing  a  Woman  to  be  a  Spinfter,  as  far  as  to  the  Court  as  yet  ap¬ 
pear?,  could  be  a  Bar  to  a  Suit  in  the  fame  or  in  another  Ecclefiaftical  Court  againft  the 
fame  Woman  for  Polygamy?  If  it  could  be  a  Bar,  it  would  amount  to  an  Acquittal,  till 
the  Sentence  in  the  civil  Suit  had  been  reverled;  which  would  be  fubverfive  of  Juftice  by 
making  the  Commiffion  of  an  undifeovered  Crime  in  One  Court  a  Shelter  againft  the  Pu¬ 
nifhment  of  that  very  Crime  in  another.  If  the  Dodtrine  now  contended-for  fnould  pre¬ 
vail,  that  the  Offering  of  a  Sentence  in  Jadlitation,  pronouncing  the  Party  Agent  free  from 
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Matrimony  as  Far  as  it  as  yet  appears,  is  an  abfolute  Ear  to  a  criminal  Profecution,  there 
would  be  an  Opportunity  on  every  Indidment  for  Polygamy  to  defeat  the  Statute  ;  for  in 
the  Cafe  of  a  Woman  marrying  Two  Hufbands,  if  the  Firft  Hufband  fhould  confent  to  a 
collufive  Suit,  the  Wife  would  have  nothing  to  do  but  to  cite  the  Firft  Hufband  into  an 
Ecclefiaftical  Court  for  Jaditation,  if  fhe  apprehended  a  Profecution  on  the  Statute  ;  and 
then  either  on  Confeftion  of  the  Boafting  by  the  Firft  Hufband,  or  on  his  failing  to  prove 
his  Marriage,  if  he  undertook  the  Proof,  a  Sentence  would  be  obtained,  which  would  intirely 
defeat  the  Statute.  That  this  Houfe  fhould  give  a  Countenance  to  a  Dodrine  of  fuch' 
Tendency,  is  not  to  be  imagined.  It  would  be  fo  far  to  reftore  the  Ecclefiaftical  Courts  to 
their  former  Authority,  as  to  put  it  in  the  Power  of  evil  difpofed  Perfons  to  ufe  thofe  Courts 
to  the  Defeazance  of  the  Statute,  without  giving  back  to  the  Ecclefiaftical  Courts  a  jurifdidion 
to  punifh  the  Crime  of  Polygamy,  which  would  thus  go  unpunifhed  :  It  would  be  to  render 
thofe  Courts  in  this  Refped:  hurtful,  without  affording  them  an  Opportunity  of  being  ufeful  ; 
and  it  would  in  Effect  be  to  deftroy  a  Law  in  your  Lorfhips  judicial  Capacity,  which  had  for¬ 
merly  on  the  matured  Confideration  been  eftablifhed  in  this  Houfe  as  a  Part  of  theLegifiature. 

It  would  now  be  improper  for  me  to  detain  your  Lordfhips  any  longer  on  this  Queftion, 
which  has  been  fo  ably  and  fully  difcuffed  already;  and  1  fhall  truft,  that  your  Lordfhips 
cannot  be  prevailed  on  to  declare  the  Sentence  in  Jaditation  conclufive  upon  this  high 
Court,  or  to  differ  it  to  be  read  judicially  as  a  Stop  to  any  Evidence  which  may  be 
brought  as  a  Proof  of  the  Marriage  of  the  Lady  at  the  Bar  with  Mr.  Hervey ,  now  Earl 
of  Briftol. 

But  on  Suppofition  that  the  Sentence  may  be  permitted  to  be  judicially  read,  it  may 
be  necelfary  for  me,  in  Contradiction  to  what  the  Gentlemen  of  my  own  Profeifion  have 
afferted,  to  trouble  your  Lordfhips  with  a  Word  or  Two  in  the  briefed:  Manner  1  am  able, 
in  order  to  fhew,  that  Evidence  of  a  particular  Kind  may  be  given  in  all  Courts,  and  at  ali 
Times,  to  rebut  a  Sentence  in  Jaditation  in  Disfavour  of  Matrimony,  for  the  Purpofe  of  re¬ 
lieving  an  injured  Party  and  of  punifhing  the  Guilty. 

It  is  a  general  Rule,  which  is  not  to  be  denied,  that  Refped  is  due  from  One  Court  in 
England  to  the  Decifions  of  another ;  and  that  Comity  is  due  to  the  Decifions  of  all  foreign 
Courts  ;  and  it  might  be  more  accurate  and  more  ftridly  true  to  fay  in  general,  that  One 
Court  in  England  is  bound  by  the  Judgments  and  Sentences  of  another;  but  the  Generality 
of  this  Rule  does  not  exclude  an  Exception,  which  in  Reality  affords  a  Proof  of  its  Gene¬ 
rality  ;  for,  under  Circumftances,  Evidence  of  every  Sort,  parol  as  well  as  inftrumental, 
may  be  received  in  One  Court  to  affed  a  Sentence  in  another.  Fraud  in  a  fingle  Perfon,  and 
Collufion,  where  there  are  Two  or  more,  may  be  given  in  Evidence  in  the  lame  Court  in  a 
different  Suit,  or  in  another  Court,  to  affed  the  Parties  to  a  Sentence ;  and  of  courfe  to  af¬ 
fed  the  Sentence  or  Judgment  itfelf  in  fome  Degree. 

It  is  true,  that  by  the  Ecclefiaftical  Law  a  Sentence  in  any  Cafe  obtained  by  Collufion  may¬ 
be  declared  void  in  the  fame  Court  in  which  it  was  pronounced,  by  means  of  a  fpecial  Suit  for 
that  Purpofe ;  and  moft  certainly  at  the  Suit  of  a  Perfon  having  an  Intereft,  who  could 
not  even  have  intervened  at  the  Time  when  the  Suit  was  pending  ;  and  fuch  was  the  Cafe 
of  L  ,ady  Frances  Meadows ,  who  had  no  Intereft  in  the  Years  1768  and  1769,  when  the  Suit 
of  Jaditation  was  pending  :  But  it  does  not  follow,  becaufe  a  Sentence  obtained  by  Collufion 
may  be  annulled  in  the  fame  Court  where  it  was  pronounced,  that  fuch  Sentence  may  not 
be  impeached  by  any  Means  whatever  in  another  Court. 

I  fhall  not,  in  Proof  of  what  I  have  advanced,  detain  your  Lordfhips  with  a  Repetition 
of  the  Particulars  of  Fermor’ s  Cafe  as  reported  in  the  Third  Part  of  Coke’s  Reports.  I  fhall 
only  obferve  that  it  was  a  Cafe  depending  in  the  Court  of  Chancery  in  the  44th  of  Eliza¬ 
beth  before  Sir  Thomas  Eger  ton ,  the  then  Lord  Keeper,  in  which  Richard  Fermor  com¬ 
plained,  that  Thomas  Smith  the  Defendant  was  his  Tenant,  and  had  levied  a  Fine  with  Pro¬ 
clamations,  in  order  to  bar  him  of  his  Inheritance,  by  Covin  and  Practice.  The  Lord  Keeper 
confidering  on  one  Side  the  Mifchiefs  which  might  arife  from  fuch  Pradice,  and  on  the 
other  Side  confidering  that  Fines  and  Proclamations  are  the  general  Affurances  of  the 
Realm,  referred  the  Cafe  to  the  Two  Chief  Juftic.es,  Popham  and  Anderfon ,  who,  after  a 
Conference,  thought  it  neceftary,  that  all  the  Juftices  of  England  and  Barons  of  the  Ex¬ 
chequer  fhould  be  afiembled — they  aflembled  accordingly,  and  it  was  at  length  refolved  by 
the  Two  Chief  Juftices  and  Barons  of  the  Exchequer,  except  Two,  that  Richard  Fermor 
was  not  barred  by  the  Fine  with  Proclamations.  The  Lord  Keeper  Sir  Thomas  Eger  ton 
commended  the  Refolution  of  the  Judges,  and  agreed  with  them  in  Opinion. 

The  Precedents  and  Reafons,  on  which  the  above-mentioned  Opinion  was  formed,  have 
already  been  ably  related,  and  are  well  known  to  fome  of  your  Lordfhips  :  It  may  luffice 
on  my  Part  to  add,  that  a  Fine,  the  moft  deliberate  (for  it  is  Five  Years  in  completing) 
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s&nd  of  courfe  the  mod  folemn  of  all  Judgments,  was  not  deemed,  In  the  Opinion  of  the 
Lord  Keeper  and  Ten  of  the  Judges,  to  be  of  Weight  fufficient  to  protect  a  colluding 
Party  ;  but  was  fuffered  to  be  impeached  by  the  Admiffion  of  Evidence  in  another  Court 
than  that  where  the  Fine  was  levied,  in  order  to  afford  Relief  to  an  injured  Man. 

It  is  faid  by  Lord  Coke  in  the  fame  Report,  that  all  Abts  Ecclefiaftical  as  well  as  Tem¬ 
poral  fhal!  be  avoided  by  Fraud  and  Covin.  And  indeed  if  One  Temporal  Court  is  bound 
in  Juftice  and  Law  to  pay  no  Regard  to  the  Judgment  of  another  Temporal  Court  under 
the  Circum fiances  above  dejcribed,  can  any  Reafon  be  given,  why  the  Sentence  of  an  Ec¬ 
clefiaftical  Court  in  luch  a  Cafe  fhould.be  treated  with  more  Rcfpebt  by  the  Temporal  Judges, 
than  they  are  obliged  to  pay  to  the  Judgments  of  their  own  Courts  ? 

But  to  the  Honour  of  the  Temporal  Courts  it  muff  be  faid,  that,  as  far  as  it  is  in  their 
Power,  they  lend  their  Aid  to  the  Ecclefiaftical  Courts  in  cafe  of  Covin  and  Collufion,  by 
permitting  the  Ecclefiaftical  Courts  to  try  fuch  Fraud,  even  when  committed  in  the  Tem¬ 
poral  Courts,  as  incidental  Matter. 

The  Cafe  alluded  to  is  in  Moor* s  Reports,  Page  917,  Lloyd  and  Maddox. 

Mr.  Lloyd  a  Legatee  fued  Maddox  the  Executor  of  the  Deceafed  in  the  Spiritual  Court  for 
his  Legacy.  The  Executor  alleged,  that  all  the  Teftator’s  Effebls  had  been  recovered  from 
him  the  Executor,  in  a  Court  of  Common  Law,  by  a  Creditor  of  the  Teftator.  The  Le¬ 
gatee  alleged  in  his  Turn,  and  undertook  to  prove  in  the  Ecclefiaftical  Court,  that  the 
Recovery  at  Common  Law  was  in  confequence  of  Collufion  or  Covin  between  a  pretended 
Creditor  and  the  Executor.  And,  upon  the  Admiffion  of  this  Plea  in  the  Ecclefiaftical 
Court,  the  Executor  applied  to  the  Temporal  Court  for  a  Prohibition,  which  was  denied. 

And  from  this  it  is  evident  by  neceffary  Inference,  that  the  Temporal  Courts  muft  have 
deemed  themfel'ves  competent  to  judge  incidentally  of  Covin  or  Collufion  committed  in  a 
Spiritual  Court,  in  order  to  relieve  an  injured  Party  or  Suitor  in  a  Temporal  Court. 

When  this  Liberty  taken  by  One  Court  with  the  apparent  Judgment  of  another,  under 
Circumftances,  comes  to  be  confidered,  it  feems  to  be  founded  on  the  ftrongeft  Reafon  :  For 
when  a  judgment  has  been  procured  by  a  Collufion  of  Parties,  though  it  muft  ftand  on 
Record,  and  may  not,  I  grant,  be  actually  expunged  or  taken  from  the  File,  but  by  the 
Court  in  which  it  was  given  •,  yet  it  is  certainly  a  mere  Nothing  to  thofe,  who,  not  being 
privies,  can  fhew  it  falfe  and  covinous.  It  is  a  Sentence  in  which  the  Judge  had  never  an 
Opportunity  of  doing  real  Juftice —  and  is  undoubtedly,  what  it  has  been  juftly  ftiled  by  a 
Writer  on  the  Civil  Law,  a  Stage  Play,  a  prophane  Mockery,  or  any  Thing  but  a  Judg¬ 
ment.  It  is  not  to  the  Difrepute,  but  to  the  Honour  of  a  Court,  as  well  as  to  the  Benefit  of 
the  Publick,  that  fuch  a  Fraud  fhould  be  detected.  The  upright  Judge  muft  of  all  Things 
wifh  it. — And  confident  I  am,  that  to  difeover  fuch  a  profligate  Proceeding  (from  which  no 
human  Wildom  can  protect  the  greateft  judicial  Abilities)  could  never  be  conftrued  into  a 
Breach  of  Comity  between  one  Judicature  and  another  •,  but,  on  the  contrary,  muft  be  con¬ 
ftrued  by  the  deceived  Court  as  a  Vindication  of  its  Purity  and  a  Refcue  from  an  Attempt  to 
load  it  with  Di (credit. 

I  muft  now  own,  my  Lords,  when  I  was  informed  that  Doctors  of  the  Civil  Law  were, 
by  the  Permiffion  of  your  Lordfhips,  to  attend  on  the  Part  of  the  Lady  at  the  Bar,  and  a 
Brief  was  given  to  me  on  the  Part  of  the  Profecutor  on  that  Account,  that  I  was  appre- 
henfive  of  what  might  be  quoted  from  fuch  mifcellaneous  Books,  as  the  Digefts,  the  Code, 
and  the  Decretals  in  favour  of  Collufion,  and  to  fhew  how  honeftly  it  might  be  prabtifed 
under  particular  Circumftances.  Nothing  however  of  this  Kind  has  been  urged  *,  and  I 
have  not  myfelf,  from  any  Infpebtion  of  the  Titles  and  Text  of  the  Civil  and  Canon  Law, 
He  Collufione  detegenda ,  which  treat  principally  of  collufive  Caufes  between  Mafters  and 
Slaves,  and  between  certain  of  the  Clergy  in  order  to  defraud  the  Laity,  been  able  to  gather 
any  other  Idea  than  that  Collufion  between  Parties  to  a  Suit  is  a  very  high  Offence  ;  and  fuch 
a  One,  I  make  no  Doubt,  for  which  colluding  Parties  might  now  be  articled  againft  in  the 
Ecclefiaftical  Court,  where  the  Inlult  was  offered,  and  be  punifhed  at  Difcretion  by  Eccle¬ 
fiaftical  Cenfures.  But  a  particular  Diliruflion  of  the  Nature  of  the  Offence  committed  by 
Parties  colluding  in  a  Caufe,  how  that  Collufion  is  to  be  treated  when  difeovered,  and  what 
Operation  the  difeovered  Collufion  will  have  upon  the  Sentence,  is  rather  to  be  expebted 
from  later  Writers,  and  fuch  Authors  as  Menochius  in  his  Conjilia ,  or  Scaccia  de  Re  judicata , 
than  from  the  Laws  in  the  Text  of  the  Civil  and  Canon  Law. 

And  thefe  Authors  agree  in  general  in  faying,,  Quod  lata  Sententia  per  Collujionem  ha - 
henda  ejl  pro  Non-Sententia ,  et  quod  aliis  non  nocet ,  quamvis,  fublata  Collufione ,  noceret.  Nam 
fabla  Collufione  cum  Adverfario  [fays  Scaccia]  Sententia  non  pro  deft  adverfus  tertium  ;  vel  quia 
tertius  erai  citandus ,  et  tunc  Viclori  non  pro  deft  Sententia ,  etiamfieam  obtinuijjet  fine  ere. 
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As  when  an  Executor  [Tor  Example]  defirous  of  proving  his  Teffator’s  Will,  omits  to 
cite  One  among  others  of  the  next  of  Kin  ;  for  in  that  Cafe  the  omitted  Perfon  may,  if  he 
thinks  it  for  his  Intereft,  oblige  the  Executors  to  prove  the  Will  de  novo  at  a  fubfequent 
Time,  the  Sentence  eftablifhing  the  Will  under  the  Procefs,  by  which  One  of  the  next  of 
Kin  was  omitted,  being  as  to  him  in  the  true  Senfe  of  the  Expreffion,  Res  inter  alios  atta. 

The  fame  Author  proceeds  by  adding, 

Velnonerat  citandus ,  quia  Caufa  agebatur  cum  legit imo  Contradidlore  ;  et  June  licet,  ft 
Sententia  fuijfel  lata  fine  Collufone ,  tertio  noceret ,  tamen,  fi  fuorit  lata  per  Collufonem ,  non 
nocebit . 

This  maybe  explained  by  the  following  fuppofed  Cafe:  If  an  Executor  to  prove  his 
Teftator’s  Will  fhould  cite  all  the  next  of  Kin  regularly,  but  ihould  collude  with"  that  next 
of  Kin,  to  whom  the  Management  of  the  Suit  was  intruded,  and  prevail  on  him  to  faint- 
plead,  and  not  put  forth  his  Strength  on  account  of  fome  private  Bargain,  and  by  this 
Covin  eftablifh  the  Will  ;  yet,  though  the  Sentence  in  this  Cafe  would  have  bound  the 
legal  Contradictors,  who  ted  been  all  called,  and  alfo  all  other  Perfons  whatever,  if  there 
had  been  no  Collufion,  it  (hall  neverthelefs  not  bind  the  injured  Part  of  the  legal  Contra¬ 
dictors,  on  a  Proof  made  of  the  concerted  Fraud. 

It  muft  be  allowed,  that  thefe  Writers  have  not  (as  far  as  I  have  been  able  to  obferve) 
made  mention  of  the  Place  or  Court,  where  a  Sentence  collufively  obtained  is  to  be  fet 
afide  ;  and  if  an  actual  Setting  afide  or  total  Reverfal  is  meant,  there  is  no  Doubt,  but  that 
this  muft  be  done  in  the  fame  Court  where  the  Parties  colluded,  and  in  no  other. 

But  if  it  is  only  afked,  where  and  in  what  Court  Evidence  is  to  be  received  to  relieve  an 
injured. Perfon,  who  was  not  a  Party  to  the  Collufion  ?  my  Anfwer  is,  that  it  is  plain  from 
thefe  Writers,  as  well  as  from  Reafon,  that  it  is  to  be  received  in  every  Court. 

The  Courts  of  Civil  Law,  known  to  thefe  Writers,  hear  in  the  fame  Court  and  under 
,the  fame  JurifdiClion  Caul'es  of  Property,  and  alfo  Accufations  which  affeCt  the  Life  of  the 
Acculed,  exactly  in  the  fame  Manner  as  our  Admiralty  Courts  in  England  did  before  the 
28th  of  Henry  VIII.  and  therefore  when  Scaccia  and  other  Writers,  who  entertain  the 
Jdea  of  the  fame  Court  having  both  Civil  and  Criminal  JurifdiClion,  fay  that  a  Sentence  ob¬ 
tained  by  Collufion  is  to  be  regarded  pro  non  Sententia ,  their  Meaning  fairly  taken  muft  be, 
that  fuch  a  Sentence  would  be  effectually  avoidable,  or  rather  difregarded  every  where ,  on  a 
proper  Proof  made  of  the  Fraud,  by  which  it  was  obtained. 

I  am  awrare  that  the  Cafe  of  Mayo  and  Brown  was  quoted  by  the  Advocates  on  the  other 
Side,  as  a  late  Inftance,  in  which  the  prefent  Judge  of  the  Prerogative  Court,  Sir  George 
Hay ,  whofe  Decrees  will  always  have  great  Weight,  was  of  Opinion,  that  he  could  not  in 
his  Court  receive  Evidence  of  a  Sentence  having  been  obtained  by  Collufion  in  the  Court  of 
the  Bilhop  of  London. 

.  The  Cafe,  in  brief,  was  as  follows: 

One  Mrs.  Ailmer  died  inteftate,  and  Mr.  Brown ,  as  her  Hufband,  obtained  the  Ad- 
miniftraticn  of  her  Effe&s.  Lady  Mayo  had  proved  herfelf  to  be  the  Daughter  of  Mrs. 
Ailmer ,  and  had  cited  Brown  to  bring  in  the  Adminiftration,  and  fhew  Caufe  why  it  Ihould 
not  be  revoked,  as  unfairly  obtained.  Brown  proved  his  Marriage  to  Mrs.  Ailmer  beyond 
a  Doubt;  but  Lady  Mayo  then  alleged,  that  Brown  had  been  married  to  one  Ellen  Cutts , 
who  was  living  at  the  Time  of  the  FaCt  of  the  Marriage  of  Brown  with  Ailmer. 
Brown  anfwered,  that  Ellen  Cutts  did  once  make  Pretenfions  to  him  ;  but  that  in  a  Suit  of 
Jadication,  brought  by  him  againft  her  in  the  Court  of  the  Bifhop  of  London  in  1732, 
fhe  was  injoined  Silence  by  Sentence  ;  and  he  was  pronounced  free  from  any  Matrimonial 
Connection  with  her.  To  this  Lady  Mayo  replied  by  Plea,  that  the  Sentence  had  been 
obtained  by  Collufion  between  Brown  and  Cults ,  and  defired  to  be  buffered  to  p/ove  her 
Allegation. 

Many  of  the  Arguments  were  then  ufed,  which  have  been  made  Ufe  of  on  the  prefent 
Occafion  •,  but  the  Judge  did  not,  as  I  underftand,  rejeCt  the  DiftinCtion  between  receiving 
Evidence  in  Favour  of  an  injured  Perfon  and  being  able  to  annul  the  Sentence,  and 
abl'olutely  deny  his  Authority  to  admit  Lady  Mayo's  Allegation,  but  only  appeared 
to  make  Choice  of  the  Method  of  flopping  the  Caufe  in  the  Prerogative  Cou  t  till 
Lady  Mayo  had  applied  to  the  Bifhop  of  London's  Court  for  Relief :  And  in  fo  doing  he 
laid  great  Strefs  on  the  Note  in  the  Margin  of  Strange's  Reports,  Page  981,  where  it  is 
laid,  that  the  Chief  Juffice  of  the  Common  Pleas,  in  the  Cafe  of  Prudham  and  Phillips ,  held 
#i  a  Sentence  in  the  Ecclefiaftical  Court  to  be  conclufive,  and  would  not  receive  Evidence  of 
Fraud  or  Collufion  in  obtaining  it.  But  it  is  evident  from  the  very  able  Manulcript  Note  of 
the  Cafe  0 f  .Prudham  and  Phillips  by  the  late  Mr.  Ford ,  whole  Learning  and  Accuracy  are 
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too  well  known  to  (land  in  Need  of  any  Encomium,  that  the  only  Reafon  why  Chief  Juftice 
IVilles  refilled  to  fuffer  Mrs.  Phillips  to  relieve  herfclf  by  giving  a  Proof  of  Collufion  in  the 
Bifhop  of  Londons  Court,  was,  becaufe  Mrs.  Phillips  herfelf  was  a  Party  to  that  Suit  in 
the  Ecclefiaftical  Court  :  So  that  in  Truth  and  Facft  the  Decree  made  in  the  Prerogative 
Court  in  Mayo  and  Brown ,  appears  to  have  been  founded  more  on  the  uncertain  Authority 
of  the  Note  in  the  Margin  of  Sir  John  Strange's  Reports,  than  on  any  other 
Precedent. 

Now  if  a  Suggeftion  of  Fraud  in  a  fingle  Perfon,  or  Collufion  between  many,  affords  a 
Foundation  for  a  Court,  in  which  Caufes  of  Property  only  are  decided,  to  receive  Evidence, 
that  fuch  Fraud  or  Collufion  was  ufed  in  obtaining  a  Sentence  in  another  Court  which  has 
j urifdidtion  in  Cafes  of  Property,  it  becomes  neceffary  a  fortiori ,  that  a  Court,  held  for 
the  Punifhment  of  Criminals,  fhould  admit  Evidence  to  fhew,  that  a  Fraud  or  Forgery  has 
been  committed  in  a  Court  of  Civil  Jurifdidlion  :  And  there  are  ftrong  Inftances  in  the  Law 
of  England  to  fhew,  that  Civil  Judgments  have  been  regarded  not  only  as  of  no  Weight 
to  exculpate  in  Criminal  Profecutions,  but  on  the  contrary  as  Aggravations. 

The  Cafe -of  Farr  in  Kelyng's  Reports  is  One  of  many  ftrongly  to  this  Purpofe. 

Richard  Farr ,  having  an  Intention  to  rob  the  Houfe  of  Mrs.  Stanier ,  told  an  Attorney 
that  Mrs.  Stanier  was  his  Tenant,  and  he  could  not  make  her  quit  his  houfe  :  The  Attorney 
proceeded  regularly  in  a  Caufe  of  Ejedtment ;  and  one  Eleanor  Chadwick,  an  Accomplice 
with  Farr ,  having  fvvorn  falfely  that  fhe  had  ferved  Stainer  with  a  Copy  of  a  Declaration, 
Judgment  was  obtained,  a  Writ  iffued,  the  Woman  was  ejefled,  and  her  Houfe  was  robbed 
by  Farr  and  Chadwick ,  who  had  got  legal  PofTeffion.  Farr  and  Chadwick  were  afterwards 
induced  at  the  Old  Bailey ,  and  on  Proofs  given  of  the  Fadls,  it  was  agreed  by  Lord  Chief 
Juftice  Hyde,  Sir  John  Kelyng ,  and  Mr.  Juftice  Wild,  that  though  the  Prifoners  made  ufe  of 
the  Law,  and  the  Officers  of  the  Law,  yet  as  this  was  done  in  fraudem  Legis ,  the  Courfe 
they  had  taken  was  fo  far  from  excufing  the  Robbery,  that  it  heightened  the  Offence  by 
abufing  the  Law.  Kelyng' s  Reports,,  Page  43,  44. 

There  is  a  fingle  Cafe  on  the  other  Side,  the  King  againft  Vincent,  reported  in  Strange , 
481,  where  it  is  laid,  that  Vincent  was  indidted  for  forging  a  Will  of  a  Perfonal  Efface, 
and  that  the  Forgery  was  proved  at  the  Triat,  but  that  Vincent  having  produced  the  Probate, 
it  was  held  to  be  conclufive  in  Support  of  the  Will. 

This  Opinion  is  faid  to  have  been  given  in  the  8th  Year  of  George  I.  and  no  fubfe- 
quent  Cafe  has  been  quoted  in  Support  of  it  ;  but  Numbers  of  other  Cafes  have  been  quoted 
by  the  Counfel  againft  the  Lady  at  the  Bar,  where  the  unfortunate  Prifoners  have  been 
found  guilty  of  forging  Wills,  in  Part  upon  the  fame  Evidence  (namely,  the  Probate)  on 
which  the  very  fortunate  Mr.  Vincent  was  acquitted. 

Among  others  cited  from  the  State  Trials  and  Seffion  Papers,  the  Cafe  of  one  Stirling  has 
been  mentioned,  and  a  (Longer  to  fhew  the  Abfurdity  of  the  Dodtrine  held  in  the  King 
and  Vincent  could  not  well  be  imagined  : — One  Mrs.  Shuter ,  being  known  to  have  Money 
in  the  Funds,  Stirling  forged  a  Will  for  her;  he  gave  confiderable  Legacies  to  fevernl, 
but  to  himfelf  he  gave  30I.  only  as  Executor  ;  for  it  was  Efficient  for  his  Purpofe  to  get 
PofTeffion,  in  order  to  make  her  whole  F'ortune  his  own  :  He  obtained  a  Probate  from  the 
Prerogative  Court,  and  endeavoured  to  receive  her  Stock  at  the  South  Sea  Houfe,  but  was 
difcovered  in  the  Attempt,  and  ind  idled  for  the  Forgery  ;  the  Probate  was  produced  in 
Court,  and  according  to  the  Dodtrine  in  the  King  and  Vincent ,  the  Sight  of  the  Probate 
fhould  have  inftantly  occafioned  the  Acquittal  of  the  Prifoner  ;  for  though  Mrs.  Shuter  her¬ 
felf  was  alive,  and  appeared  in  the  Court,  yet  Witneffes  muft  have  been  neceiTarily  pro¬ 
duced  to  prove  her  Identity  ;  and  fuch  Evidence,  according  to  the  Dodtrine  in  the  King 
againlt  Vincent,  ought  not  to  have  been  admitted  againft:  the  Probate,  which  ought  to 
have  been  conclufive.  The  prifoner  however  was  convidted. 

But  admitting  for  a  Moment,  that  the  Cafe  of  the  King  and  Vincent  was  legally 
determined,  it  does  not  feem  to  apply  in  the  prefent  Inftance,  unlefs  it  could  be  (hewed, 
that  the  Profecutor  offered  to  give  Evidence  of  Collufion  in  obtaining  it,  and  was  not 
permitted  fo  to  do  ;  for  it  was  faid  by  One  of  the  Civilians,  that  the  Probate  iffued  in  that 
Cafe  by  a  Decree  of  the  Ecclefiaftical  Court,  and  not  in  common  Form-  If  it  did  fo 
iffue,  it  is  to  be  prefumed,  that  fuch  Decree  was  made  between  Parties  truly  ad.verfe  till 
the  contrary  is  made  to  appear  ;  and  the  contrary  was  not  attempted  to  be  proved  ;  and  it 
muft  be  confefted,  if  the  Parties  to  the  Suit  in  the  Prerogative  Court  were  truly  adverfe, 
that  then  the  Fraud  either  was  or  might  have  been  in  Proof  before  the  original  proper 
Court,  and  this  might  have  afforded  fome  Colour  for  faying,  the  Man  fhall  not  be  put 
Twice  upon  his  Trial  for  the  fame  Offence  ;  though  fuch  an  Argument  could  only  have  been 
fpecious ;  for  when  the  Queftion  in  a  Court  of  Civil  Jurii'didtion  is,  Will  or  no  IV ill ? 
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Deed  or  no  Deed,  and  a  Forgery  is  dete&ed,  the  Perfon  who  committed  that  Forgery,  muffc 
be  tried  tor  it  in  another  Court  and  by  another  Proceeding,  or  he  will  never  be  punifhed  as 
the  Law  of  England  directs. 

It  may  be  here  proper  to  obferve,  that  no  One  Cafe  has  been  mentioned  by  the  Gentle  ■ 
men  on  the  other  Side,  where,  in  any  Court  of  Civil  or  Criminal  Jurifdidtion,  a  Proof  of 
Collufion  in  another  Court  had  been  offered  by  a  proper  Perfon  and  not  received  or  rejected. 
The  Cafe  of  Hatfield  and  Hatfield  in  the  Houle  of  Lords  in  the  Year  1727  has  been 
&nfwered  by  all  the  Counfel  who  have  preceded  me,  by  (hewing  that  Collufion  was  not  at 
Iffue  in  that  Cafe.  And  in  the  Cafe  of  Kenn ,  7  Coke ,  fo  much  infilled  on  by  Doiftor 
Winne ,  there  is  no  mention  nor  the  lead;  Hint  given  of  Fraud,  Covin,  or  Collufion.  In 
that  Cafe  Chrifiopher  Kenn  had  Iffue  Martha  by  Elizabeth  Stowell,  but  he  afterwards 
obtained  a  Sentence  in  a  Caufe  ol  Nullity  againftj  Elizabeth  Stowell ,  as  having  ,  been 
married  to  her  infra  nubile  s  annos ;  and  the.  Marriage  was  pronounced  void  in  an  Ecclefiafficai 
:Court. 

Martha,  the  Daughter  of  that  Marriage,  in  order  to  make  good  her  Title  to  her  Father’s 
Eftate,  was  afterwards  permitted,  and  probably  through  fome  Miftake  or  Halle  in  the 
Court  of 'Wards,  and  without  hearing  Counfel,  to  give  Evidence  that  Kenn  and  Stowell  her 
Father  and  Mother  were  not  infra  nubiles  annos  when  they  intermarried.  But  according  to 
Lord  Coke’s  Report  the  Court  of  Wards  agreed,  that  as  the  Ecciefiafiical  Judge  had  decreed 
the  Marriage  to  be  void,  his  Judgment  (hould  be  credited, ..although  the  Parties  were  proved 
to  have  been  of  the  Age  of  Conlent,  and  although  the  Foundation  was  falfe  on  which  the 
Sentence  had  been  grounded  ;  inafmuch  as  the  Court  of  Wards  would  not  examine  into  the 
Caufe  or  Reafons  ol  the  Sentence,  whether  true  or  lalle. 

From  all  which  nothing  farther  is  to  be  collected,  than  that  a  Sentence  in  the  Ecclefiaftical 
Court  is  to  have  full  Credit  given  to  it  as  long  as  it  fubfifts  unrepealed  ;  and  that  it  is  not 
to  be  overturned  in  the  fame  Court  where  it  was  given,  or  by  any  other,  on  account  of 
Error  and  Miftake  in  Law  or  Fadt  \  and  this  is  certain  Law  :  But  it  is  to  be  obferved, 
that  the  Parties  divorced  had  been  long  dead  before  the  Suit  was  commenced,  and  that 
there  is  not  the  remoteft  Flint  or  Suggeftion  through  the  whole  Cafe,  that  the  Ecclefiaftical 
Court  had  been  deceived  by  any  Fraud  or  Collufion  between  the  Parties  litigant. 

As  to  the  Cafe  of  Prudham  and  Phillips ,  the  Counfel  for  the  Lady  at  the  Bar  were 
certainly  led  into  a  miftake  by  the  Note  which  I  have  already  mentioned,  inferred  in  the 
Margin  of  Strange's  Reports,  Page  96 1,  and  were  not  aware  of  the  Note  in  Mr.  Ford's 
Manufoript,  which  is  of  undoubted  Authority,  and  from  which  it  appears  That  one  Mr. 
Prudham ,  as  a  Creditor,  brought  an  Abtion  of  Debt  in  1737  again  ft  the  well-known  Mrs. 
Ter  eft  a  Confiantia  Phillips. 

Mrs.  Phillips  gave  in  Evidence  her  Marriage  with  Mr.  Muilman. 

Mr.  Prudham  produced  a  Sentence  annulling  that  Marriage  in  a  Caufe  of  Nullity  on 
account  of  a  prior  Marriage  with  one  Delafield  *,  and  this  Mr.  Prudham' s  Counfel  relied 
upon  as  conclufive  Evidence  of  the  Nullity  of  the  Marriage  with  Muilman  •, — and  fo  it 
was  ageed,  unlels  the  Defendant  Phillips  might  be  admitted  to  fhevv  Fraud  in  obtaining 
the  Sentence,  and  fo  to  avoid  it,  as  Judgments  are  daily  avoided,  by  Replications  of 
Fraud. 

“  Refolved,  on  great  Debate,  that  the  Ecclefiaftical  Law  was  Part  of  the  Law  of  the 
4t  Land,  and  that  Sentences  by  their  Judges  were  in  Matters  of  Spiritual  Jurifdidion  of 
64  equal  Force  with  Judgments  in  Courts  of  Record  and  in  Courts  of  Equity  :  But  that 
“  whatever  Objections  would  avoid  a  Judgment,  the  fame  would  be  fufficient  to  overturn 
“  a  Sentence  in  the  Spiritual  Court,  but  none  other.  That  Fraud  ufed  in  obtaining 
fC  Judgments  was  a  Deceit  on  the  Court,  and  hurtful  to  Strangers,  who,  as  they  could 
“■  not  come-in  to  reverfe  or  fet  afide  the  Judgment,  muft  of  Neceflity  be  admitted  to  aver 
“  it  was  fauduJent. 

“  But  that  Mrs.  Phillips  had  been  a  Party  in  the  Caufe  in  the  Ecclefiaftical  Court,  and 
45  whether  (he -was  impofed  upon,  or  joined  in  deceiving  the  Ecclefiaftical  Court,  this  is  not 
“  a  I  ime  or  Place  for  her  to  redrefs  herlelf.” 

Now,  although  Mrs.  Phillips  was  not  in  this  Cafe  allowed  to  allege,  that  the  Suit  in  the 
Ecclefiaftical  Court  annulling  her  Marriage  was  colfufive,  yet  the  Reafon,  on  which  the 
Court  refu fed  to  allow  her  lo  to  do,  namely,  her  having  been  a  Party  to  the  collufive  Suit, 
amounts  to  a  full  Proof,  when  joined  with  the  other  Dodtrine  laid  down  by  the  Court  and 
related  in  the  Cafe,  that  any  Perfon  not  having  been  a  Party  would  at  all  Times  be  permitted 
in  a  Court  of  Common  Law  or  Equity  to  allege  Fraud  or  Collufion  to  have  been  practifcd 
so  Ins  Injury  in  an  Ecclefiaftical  Court. 
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On  the  Whole  therefore  it  appears  beyond  a  Doubt  from  the  Inftances  which  have  been 
given,  that  in  Civil  Cafes  a  Stranger  is  admitted  in  One  Court  to  allede  and  prove  in  his 
Defence,  that  a  Sentence  to  his  Prejudice  has  been  pronounced  in  another  Court  by  Means 
of  Fraud  and  Collufion ;  and  that  a  Profecutor  in  a  Criminal  Profecuuon  is  conftantly  per¬ 
mitted  to  do  the  fame. 

Taking  it  then  for  granted,  that  this  in  general  tmift  be  conceded,  it  only  remains  to 
inquire,  why  Evidence,  if  neceflary,  fhould  not  be  admitted  to  deftroy  the  Force  of  the 
Sentence  in  the  prefent  Cafe,  in  Favour  of  the  Crown  and  of  the  Publiek,  who  were  not 
1  'arties  to  the  J agitation  Suit  between  Mr.  Her-vey  and  the  Lady  at  the  Bar,  and  yet  are  in- 
terefled,  if  it  is  a  Crime  to  marry  a  Second  Hufband  whiift  the  Firft  is  living  ;  or,  in  other 
Terms,  to  inquire  why  a  Sentence  of  Jactitation  of  all  Sentences  fhould  be  lb  highly 
diftinguifhed  on  account  of  its  Worth  and  Stability,  as  to  be  held  forth  as  an  Exception  to 
the  general  Rule,  and  as  the  only  Species  of  Sentence  which  ought  to  be  fo  favoured  and 
honoured  by  being  regarded  as  conciufive. 

That  the  Proceedings  in  the  Ecclefiaftical  Court  are  often  rather  of  longer  Duration  than 
could  be  wifhed,  is  not  to  be  denied;  and  that  this  principally  arifes  from  the  Number  of 
pofiible  Appeals  under  particular  Circumftances  from  the  firft  Hearing  of  a  Caufe  to  what  in 
general  Cales  may  be  termed  the  laid,  is  equally  true. 

When  a  Sentence  [for  Example]  given  in  a  Caufe  of  Jactitation,  in  which  Marriage  was  at 
Iffue,  has  palled  through  all  the  Stages  of  Appeal,  the  Caufe  is  (till  liable  to  be  opened  de  novo 
in  Favour  of  Matrimony,  as  if  nothing  had  been  done.  Was  this  pofiible  Prolixity  of 
Proceeding,  and  were  thefe  Opportunities  of  appealing  an  Impediment  and  Safeguard  againft 
Collufion  (  as  One  of  the  Doctors  has  gravely  alleded  them  to  be)  I  do  not  deny  that  a 
Caufe  of  Jadtitation  mull  of  all  Caufes  Hand  faireft  to  be  the  molt  immaculate  and  mold 
free  from  the  Stain  of  Fraud.  But,  when  it  anfwers  the  Purpofe  of  Parties  to  collude,  is  \ t 
to  be  prefumed  that  thofe,  who  could  begin  a  Caufe  collufively,  would  fcruple  to  carry  it  ori 
from  one  Court  to  another,  till  they  came  to  the  End  of  their  Journey,  if  it  was  neceifary 
fo  to  do  to  obtain  their  End  ?  The  Truth  however  is,  that  leveral  Appeals  are  noi  ab- 
folutely  neceflary  ;  and  that,  when  there  is  Collufion  in  a  Caufe,  there  is  either  no  Appeal, 
or  an  oftenfible  One  only,  which  is  always  fubduCted  within  a  convenient  Time  ;  and  the 
Gentlemen  belt  know,  whether  an  Appeal  from  the  Sentence  relied  on  in  the  prefent  Cafe 
was  fubduCted  or  not.  A  Sentence  in  Jactitation  pronounced  in  Disfavour  of  Matrimony 
is  denned  to  be  tranfitory,  and  not  final ;  and  this  Definition  feems  to  be  founded,  as  Ab¬ 
surdities  fometimes  are,  on  a  Tenet  of  Religion  ; — the  Religion  I  mean  is  that,  which 
after  having  been  received  in  this  Kingdom  for  a  long  Series  of  Years,  was  after¬ 
wards  and  now  is  with  reafon  protefted  againft.  In  this  Religion  it  is  maintained,  among 
other  condemned  DoClrines,  that  Marriage  is  a  Sacrament,  and  not  to  be  difiolvcd  :  And 
although  it  nearly  amounts  to  a  Certainty,  that  the  Rites  of  Matrimony  are  not  now  quite 
fo  ftriClly  regarded  in  England  (as  they  have  been  heretofore)  and  thac  his  Majefty’s  Subjects 
of  almoft  every  Defcription  from  the  lowefl  to  the  higheft  have  fhewed  an  utter  Abhorrence 
of  this  DoCtrine  of  the  Church  of  Rome,  yet  it  is  not  to  be  wondered-at,  that  the  antient 
Canonjfts,  who  were  to  a  Man  of  the  Religion  I  have  juft  mentioned,  and  had  the  framing 
of  the  Code  Ecclefiaftical,  fhould  fo  fabricate  or  bend  the  Law,  as  to  render  it  the  Support 
of  Marriage  by  every  pofiible  Method,  and  fhould  Jay  it  down  as  a  Maxim,  that  a  Sentence 
in  a  Marriage  Caufe  Ihould’never,  in  their  Language,  pafs  into  Remjudicatam,  or  become  a 
final  Judgment,  but  be  eternally  open  and  liable  to  Revifion  and  Reverfal,  notwithstanding 
it  may  have  been  eftablifhed  by  Appeal  upon  Appeal,  and  even  by  the  Judges  of  the 
Common  Law  in  a  Court  of  Delegates  under  the  King’s  Special  Commifiion,  and  after¬ 
wards  by  the  Lord  Chancellor,  who  may  have  refilled  a  Commifiion  of  Review.  Clarke  s 
Praxis ,  Li  tie  205. 

To  render  the  Privilege  of  a  JaClitation  Caufe,  in  which  the  Proof  of  Marriage  has  been 
attempted  but  not  perfected,  ftill  more  extenfive,  the  general  Safeguard  againft  Perjury  has 
been  entirely  taken  away  in  this  Species  of  Suit ;  for  the  Publication  of  the  Depofitions  is 
no  Obftacle  to  frefh  Examinations,  and  new  Witnefles  may  continually  be  admitted  in 
Favour  of  Matrimony,  even  alter  the  former  Depofitions  have  been  infpeCted,  and  without 
any  Proof  made  chat  luch  Witnefles  are  lately  come  to  the  Knowledge  of  the  Producer  ^ 
which  is  a  Proof  expeCted  and  required  in  all  other  Caufes  whatever,  and  a  Rule  never 
departed  from. 

Clarke  in  his  Book  of  Practice  is  exprefs  to  this  Purpofe,  and  ufes  the  following  Words: 
Licet  generahter  non  admittuntur  tejt.es  poft  Publicationem ,  admittuntur  tamen  in  Caufa 
Matrmoniali  fine  Juramento ,  quod  tcjLs  noviter  ad  notitiam  prvenerunt.  Tit.  205.  It  is 
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allowed  too  in  this  Species  of  Caufe,  that  not  only  the  Party  filenced,  but  that  any  other 
Perfon,  interefted  to  eftablifh  the  Matrimony,  may  take  up  the  Caufe  in  the  State  in  which  it 
was  left  in  the  fame  Court,  and  proceed,  as  I  apprehend,  in  another  Court,  and  invocate 
or  illate  the  Proceedings. 

The  Pars  Citata ,  or  Defendant,  is  alfo  at  Liberty  to  go  into  another  Court  in  a  new 
Matrimonial  Caufe  ;  as  for  Example,  in  a  Caufe  of  Refutation  of  Conjugal  Rights  :  Licere 
Parti  citato  aut  in  eodem  judicio ,  aut  coram  alio  judice  ( non  objiante  quod  citatio  emanavit  in 
Caufa  Jaftitationis )  contra  adlorem  infiituere  Caufam  Matrimonialem .  See  Clarke’s  Praxis, 

Tit.  195,  205. 

This  ambulatory,  indeterminate*  State  of  a  Sentence  in  Jaflitation  mud  certainly,  in  the 
Apprehenfion  of  any  Man  not  a  Lawyer,  be  a  very  improper  Circumftance  to  be  urged  in 
order  to  render  this  Species  of  Sentence  given  in  One  Caufe  an  ablolute  Bar  to  proceeding 
to  Judgment  in  another  Caufe  of  a  Civil  Nature,  and  more  particularly  to  make  it  a  Bar 
in  a  Caufe  of  a  Criminal  Nature  in  another  Kind  of  Jurifdidion :  Taking  Things  therefore 
as  they  are,  and  having  proved  the  Law  refpecling  this  extraordinary  Species  of  Sentence 
from  the  Books  of  Praflice  which  defcribe  it,  can  any  good  Reafon  be  affigned  why  fuch  a 
Sentence  fhould  be  conclufive  in  the  prefent  Cafe,  and  fhould  not  be  reviled  and  revoked,  if 
Occafion  fbould  require  it,  in  the  High  Court  before  which  we  now  are  ? 

This  Sentence  never  paffes  into  a  Rem  Judicatam ,  or  Final  Judgment — it  is  fubjedt  to  be 
revifed  in  any  other  Court  having  Jurifdi&ion  than  that  in  which  it  was  firft  given.  The  Act 
of  James  1.  by  which  the  Marrying  of  a  Second  Hufband  or  Second  Wife,  whilft  the  Firft 
is  living,  is  made  Felony,  has  by  creating  the  Felony  plainly  transferred  that  Branch  of  the 
Ecclefiaftical  Jurifdi&ion,  which  before  punifhed  Polygamy,  to  thofe  Courts  where  Criminals 
are  tried  $  and  to  remove  even  the  Appearance  of  any  Difficulty  which  might  have  arifen 
on  the  Right  of  the  Profecutor  to  offer  the  Sentence,  the  Counlel  for  the  Lady  have  them- 
felves  defired  Leave  on  her  Part -to  bring  it  before  the  Court,  and  have  actually  introduced 
it : — Can  it  therefore  be  poffible  that  this  High  Court  fhould  not  think  themfelves  authorized 
by  a  complete  Jurifdidtion  in  every  Refpedt,  Spiritual  as  well  as  Temporal,  to  give  the 
Profecutor,  on  the  Part  of  the  Crown  and  of  the  Public,  the  Liberty,  under  all  the  Cir- 
cumftances  of  this  Cafe,  of  offering  a  Proof  of  the  Nullity  of  the  Sentence,  by  pointing 
out  from  the  Proceedings  themfelves,  if  Neceffity  fhould  require  it,  the  Marks  of  Fraud, 
•with  which  they  abound ;  or,  what  is  rather  to  be  expedled,  to  give  the  Profecutor  the 
Liberty  of  adducing  Evidence  in  a  more  diredb  Manner,  both  oral  and  inftrumental,  to 
prove  the  Marriage  of  the  Lady  at  the  Bar  with  Mr.  Hervey ,  the  prefent  Earl  of  BriJlol\ 
by  which  the  collufive  Proceedings  before  the  Ecclefiaftical  Court,  and  the  Truth  of  the 
principal  Accufation,  will  at  one  and  the  fame  Time  be  plainly  demonftrated  ? 

Lord  Prefident  of  the  Council  My  Lords,  I  move  your  Lordfhips  to  adjourn  to  the 
Chamber  of  Parliament. 

Lords.  Ay,  Ay. 

Lord  High  Steward.  This  Houfe  is  adjourned  to  the  Chamber  of  Parliament. 

The  Lords  and  others  returned  to  the  Chamber  of  Parliament  in  the  fame  Order  they 
came  down  *,  and  the  Houfe  being  thus  refumed,  Refolved  to  proceed  further  in 
the  Trial  of  Elizabeth  Duchefs  Dowager  of  Kingfion  in  Wejlminjler  Hall  on  Friday 
next,  at  Ten  o’clock  in  the  Morning. 


FRI  DAY,  April  19.  The  "Third  Day . 

TH  E  Lords  and  others  came  from  the  Chamber  of  Parliament  in  the  fame  Order  as 
on  Tuefday,  and  the  Peers  being  feated,  and  the  Lord  High  Steward  in  his  Chair, 
Lord  High  Steward.  My  Lords,  The  Houfe  is  refumed.  Is  it  your  Lordfhips  Pleafure 
the  Judges  may  be  covered  ? 

Lords.  Ay,  Ay. 


Then  the  Serjeant  at  Arms  made  Proclamation  for  Silence ;  and  the  Duchefs  of  Kingjion 
was  conduced  to  the  Bar. 


Lord  High  Steward. 


Mr.  Wallace ,  you  may  proceed  with  your  Reply. 
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Mr.  Wallace . 

My  Lords, 

I  muft  beipeak  your  Lordfhips  Indulgence  to  examine  and  difcufs  the  great  Variety  of 
Arguments  and  Confiderations,  which  the  Counfel  on  the  Part  of  the  Profecution  have 
thought  proper  to  enter  into,  and  fubmit  to  your  Lordfhips.  I  ought  in  the  firft  Place  to 
take  fome  Notice  of  the  Charge  of  Novelty  imputed  to  myfelf,  and  thofe  who  afiift  me,  in 
the  Attempt  to  introduce  the  Sentence  of  the  Ecclefiaftical  Court,  before  the  Caufe  has  been 
opened,  or  the  Evidence  on  the  Part  of  the  Profecution  ftated  to  your  Lordfhips. 

It  might  perhaps  be  thought  a  fufficient  Anfwer  to  obferve,  that  no  IndiClment  ever  yet 
has  been  preferred  on  this  Statute,  where  the  Ecclefiaftical  Court  had  given  a  Sentence  upon 
the  Subject.  The  Profecutor  of  this  Indictment  has  had  the  Boldnefs  to  fet  at  Defiance 
the  Proceedings  in  the  Ecclefiaftical  Court ;  and,  in  direCt  Oppofition  to  a  Sentence  pro¬ 
nounced  there,  to  prefer  in  a  Court  of  Criminal  JurifdiCtion  a  Charge  of  Felony  ;  for  al¬ 
though  Criminal  Profecutions  are  and  muft  be  in  the  Name  of  the  Crown,  yet  in  moft  Cafes 
they  are  carried  on  by  private  Individuals ;  and  your  Lordfhips  particularly  know,  in  the 
prefent  Cafe,  there  is  a  private  Profecutor,  and  one,  who  might  have  applied  on  the  Score  of 
Intereft  to  the  Ecclefiaftical  Court  to  have  had  that  Sentence  re-examined. 

With  RefpeCl  to  the  Novelty  of  the  Proceedings,  the  Counfel  for  the  noble  Lady  at  the 
Bar  would  have  found  themfelves  {landing  much  in  Need  of  your  Lordfhips  Pardon,  if 
they  had  not  interpofed  the  Sentence  at  the  Time  it  was  offered.  If  they  had  permitted  a 
Caufe  of  this  Kind  to  have  proceeded  into  Evidence  (which,  from  the  Accounts  we  have 
heard,  is  to  be  laid  before  the  Court  by  a  Number  of  Witneffes,  and  of  courfe  muft  have 
taken  up  your  Lordfhips  many  Days  in  the  Examination)  ;  and  after  all  the  Sentence  had 
been  produced  and  attended  with  the  EffeCV,  which  we  hope  hope  it  will  have  j  what  would 
have  been  the  Situation  of  Counfel,  who  had  fuffered  fo  much  of  your  Lordfhips  Time  to 
have  been  mifpent  in  the  Examination  of  parol  Evidence  to  FaCts,  which  could  not  be  ad¬ 
mitted  againft  the  Decifion  offered  to  your  Lordfhips  ? 

But  in  Truth  it  is  not  new  in  Practice ;  the  Cafe  alluded  to  is  not  only,  as  it  has  been 
termed,  a  Colour,  but  a  Juftification  for  what  has  been  done.  It  is  true,  it  was  an  Eject¬ 
ment,  which  the  Gentlemen  have  properly  called  a  fictitious  Proceeding.  It  was  for  that 
Real'on  the  Sentence  was  not  interpofed,  till  the  Evidence  was  opened  ;  for  till  then  the  De¬ 
fendant  is  ignorant  in  what  Manner  the  Plaintiff  intends  to  make  out  his  Claim  j  but  as  loon 
as  it  was  ftated,  that  he  derived  through  a  Marriage,  which  had  been  examined  and  decided 
in  the  Ecclefiaftical  Court,  the  Counfel  immediately,  without  fuffering  Evidence  to  be 
given,  interpofed  the  Sentence.  In  this  Cale  there  is  no  Occafion  to  wait  for  the  Opening 
of  Counfel  ;  for  upon  the  Face  of  the  Indictment  the  fuppofed  Marriage  with  Mr.  Hervey  is 
ftated  as  the  Ground  of  the  Offence  :  The  Crime  in  the  Indictment  charged  is  a  Marriage 
with  his  Grace  the  Duke  of  King  [ton ,  during  the  Life  of  Mr.  Hervey ,  to  whom  the  noble 
Prifoner  at  the  Bar  is  alledged  to  have  been  before  married  ;  and  confequently  upon  the 
Validity  of  that  Marriage  the  Queftion  depends.  The  Marriage  with  the  Duke  of  King- 
[ton  was  notorious  in  the  Face  of  the  Church,  under  the  Sanction  of  a  Licence  from  the 
Archbifhop  of  Canterbury ,  and  in  the  Prefence  of  many  Witneffes.  The  fuppofed  Marriage 
with  Mr.  Hervey  was  the  foie  Quefiion  in  the  Ecclefiaftical  Court :  That  Court  has  decided 
againft  it ;  and  as  long  as  that  Sentence  remains  in  Force,  the  Relation  of  the  Parties  as 
Hufband  and  Wife  is  at  Jeaft  fufpended,  if  not  abfolutely  gone. 

The  PraClice  every  Day,  where  One  is  in  Poffeffion  under  a  Fine,  and  no  Claim  has  been 
made  for  Five  Years,  is  to  interpole  it  immediately.  I  ventured  to  do  it  not  long  ago  in  the 
Court  of  King’s  Bench  at  a  Trial  at  Bar,  where  the  Claimant  came  out  of  Wales  with  as 
long  a  Pedigree  as  that  Country  could  furnifh  :  When  I  heard  it  ftated,  and  underftanding 
-that  a  great  Number  of  Witneffes  muft  be  called  to  fupport  it,  I  offered  the  Fine  to  the 
Court,  before  a  Witnefs  was  called  ;  which  inftantly  put  an  End  to  the  Caufe.  I  did  not  by 
that  incur  any  Cenfure  from  the  Court,  or  Blame  from  the  Counfel.  I  thought  myfelf  called 
upon  in  Duty  to  inform  the  Court  of  it ;  and  a  Caufe,  which  would  have  lafted  Three  or 
Four  Days,  was  ended  in  lefs  than  Ten  Minutes. 

I  trull,  a  Conduft  defigned  to  prevent  your  Time  being  mifpent  upon  a  fruitlefs  Enquiry, 
(for  whatever  fhould  be  the  Refult,  yet  this  Sentence,  if  it  has  the  EffeCt  we  contend  for, 
muft  render  it  totally  nugatory  and  immaterial,)  will  not  be  the  SubjeCl  of  your  Lordfhips 
Animadverfion. 
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Enough,  I  hope,  has  been  faid  in  Defence  of  the  Attempt  againft  the  Charge 
of  Novelty  ;  but  an  Obfervation  was  made,  to  create  a  Prejudice  againft  the  Cafe  of  the 
noble  Lady  at  the  Bar,  from  the  Conduft  of  her  Councel  in  this  Stage  of  the  Pro¬ 
ceedings  to  prevent  an  Examination  of  Witneffes,  as  a  Proof  of  their  Opinion  upon  the 
Merits  of  the  Caufe.  God  forbid  that  any  Imprefllon  fhould  be  made  againft  the  noble 
Prifoner  at  the  Bar  from  the  Conduct  of  her  Counfel !  Your  Lordfhips  know,  that  in  the 
Forms  of  Proceeding  fhe  muft  throw  herfelf  upon  her  Counfel,  and  fubmit  to  their  Ma¬ 
nagement  ;  and  no  Miftake  of  theirs  will,  I  truft,  ever  turn  to  her  Prejudice.  I  feel  an 
Happinefs  in  fpeaking  to  a  Court  incapable  of  receiving  Impreffions  from  an  Infinuation  of 
that  Kind. 

An  Obfervation  was  made  upon  the  Form  of  the  Sentence,  which  feemed  to  ftrike  many 
of  your  Lordfhips  *,  that  as  far  as  it  appeared  to  the  Ecclefiaftical  Court,  the  Parties  were 
free  from  all  Matrimonial  Contracts  and  Efpoufals  •,  not  pofuively  that  they  were  fo  ;  and 
therefore  as  far  as  the  Evidence  went  in  that  Court,  and  no  farther,  oug^  t  the  Sentence  to 
be  regarded.  Your  Lordfhips  have  heard  from  thofe  that  pra&ife  in  the  Courts  o 
Ecclefiaftical  Law,  from  the  Counfel  on  both  Sides  of  that  Defcription,  that  it  is  the  con- 
ftant  uniform  Method  of  drawing  up  Sentences  in  Caufes  of  this  Kind  ;  that  it  is  a  Sen¬ 
tence  of  Validity  ;  that  it  is  confidered  by  them  as  fuch  ;  but  that  it  is  open  to  further  Pro¬ 
ceedings  in  that  Court*,  that  it  falls  within  the  Maxim,  which  was  cited  to  your  Lordfhips 
upon  the  other  Side,  which  is  not  denied  here,  but  admitted,  nay  mentioned  in  the  very 
Opening  of  this  Bufinefs  *,  that  Sententia  contra  Matrimonium  nunquam  tranfit  in  Rem  judi - 
cat  am  *,  this  Sentence,  being  againft  a  Marriage,  never  paffes  into  a  definitive  Judgment  of 
that  Court :  But  does  it  follow,  becaufe  it  is  open  to  further  Examination,  becaufe  other 
Suits  may  be  inftituted  which  may  contradict  this  Sentence,  that  whilft  it  remains  unim¬ 
peached,  till  other  Suits  are  inftituted,  and  till  a  different  Judgment  is  given,  that  the  Sen¬ 
tence  has  no  EffeCt ;  that  it  is  the  Words  of  the  Judge,  without  having  any  Sort  of  Confe- 
quence  attending  of  them  ? 

My  Lords,  It  is  too  ridiculous  to  fuppofe  a  Suit  inftituted  in  the  Ecclefiaftical  Court, 
where  the  Profecutor  of  the  Suit'(or  the  Promoter,  in  the  Language  of  that  Court)  has  ob¬ 
tained  the  Sentence  of  the  Court  in  his  Favour,  that  it  means  nothing  at  all ;  that  it  is  meer 
Wafte-Paper  *,  that  he  might  as  well  never  have  commenced  the  Suit.  Is  it  poffible  in  a 
Country,  where  the  leaft  Idea  of  Juftice  prevails,  that  this  fhould  be  the  Cafe  ?  On  the  con¬ 
trary,  the  Sentence  of  every  Court  of  competent  JurifdiClion  has  been  confidered  in  the  fame, 
and  every  other  Court  where  it  has  become  the  Subjeft  of  Debate,  till  impeached,  let  abide, 
reverfed,  or  repealed  by  the  Court  that  gave  the  Sentence,  or  by  the  Authority  of  a  Court 
of  Appellant  Jurifdidtion,  to  be  conclufive. 

Your  Lordfhips  have  heard  from  the  Doflors  of  the  Civil  Law  the  Effeft  of  a  Sentence 
in  a  Suit  of  Ja&itation  of  Marriage.  I  took  the  Liberty  of  ftating  to  your  Lordfhips  many 
Cafes  referring,  where  the  fame  Dodfrine  had  been  adopted  by  the  Judges  of  the  Common 
Law,  and  conftantly  a<fted  upon  without  an  Exception.  The  Proceeding  is  not,  as  has 
been  contended,  in  the  Nature  of  an  Adlion  for  Words,  or  of  Slander;  it  has  ever 
been  inftituted  upon  fome  ferious  Claim  of  Marriage,  which  calls  upon  the  Party  for  an 
Explanation. 

Would  it  be  no  Objection  with  a  Lady  to  a  Gentleman  paying  his  Addreffes  to  her,  that 
fomebody  claimed  a  Marriage  with  him  ?  I  believe,  my  Lords,  it  would  at  leaft  create  a 
Paufe  in  the  Treaty,  if  it  did  not  abfolutely  put  an  End  to  it.  He  certainly  would  be  called 
upon  by  the  Lady  or  her  Friends  to  fatisfy  them,  that  there  did  not  exift  a  Ground  for  fuch 
Report.  There  is  no  legal  Courfe  to  be  taken,  but  by  commencing  a  Suit  of  Jactitation 
in  the  Ecclefiaftical  Court.  The  Proceeding  calls  in  Form  upon  the  Party,  who  has  made 
the  Claim,  to  juftify  it.  If  a  Marriage  be  infilled  on,  the  Parties  inftantly  change  Situa¬ 
tions  ;  the  Defendant  becomes  the  Plaintiff  or  ACtor,  and  the  original  Plaintiff  becomes 
the  Defendant,  and  is  called  upon  to  anfwer  that  Claim  made  in  the  Ecclefiaftical  Court 
of  Marriage,  not  only  to  anfwer  it  in  Form,  but  upon  Oath:  The  original  Plaintiff  is 
obliged  on  Oath  to  declare,  whether  the  Allegations  of  the  Party  refpeCling  the  Marriage 
are  true  or  falfe.  The  Proofs  are  firft  made  by  the  Party  infilling  upon  the  Marriage  ;  and 
the  Judge  gives  Sentence  upon  them.  The  Suit  in  Truth  becomes,  and  is  admitted  by  the 
learned  Doctor  on  the  other  Side  to  be,  to  all  Intents  and  Purpofes,  a  Matrimonial  Caufe  ; 
and  the  Judgment  is  upon  the  Validity  and  Lawfulnefs  of  the  Marriage.  In  that  Light  the 
Proceeding  in  the  Ecclefiaftical  Courts  has  ever  been  received  and  treated. 

But  fuppofe  the  Sentence  has  been  received  and  confidered  as  conclufive  Evidence,  it  is 
contended  by  the  Counfel  for  the  Profecution  to  be  only  in  particular  Cafes,  namely,  where 
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the  Perfon  againft  whom  the  Sentence  has  been  given,  or  one  deriving  under  fuch  Perfon* 
has  been  a  Party  in  the  Suit,  in  which  the  Sentence  has  been  offered  in  Evidence  •,  which 
is  not  the  prefent  Cafe,  as  the  Crown  was  no  Party  to  the  Suit  in  the  Ecclefiaftical  Court. 

The  Diftinttion  may  be  thought  ingenious  and  plaufible  j  but  there  is  no  Foundation  in 
Law  to  fupport  it.  In  the  great  Number  of  Authorities  cited  to  your  Lordfliips,  there  is  not 
the  leafl  Hint  of  fuch  a  Diftinttion  :  The  Rule  is  laid  down  in  the  mod  general  Terms,  and 
without  an  Exception,  in  the  Cafe  of  Hatfield  and  Hatfield  before  the  Houfe  of  Lords.  The 
Perfon  againft  whom  the  Sentence  was  given  in  Evidence,  was  not  a  Party,  nor  claimed  un¬ 
der  any  Party,  to  the  Suit  in  the  Ecclefiaftical  Court. 

No  Notice  was  taken  of  another  Cafe  which  I  mentioned  to  your  Lord  (hips,  where 
the  Perfon  againft  whom  the  Sentence  was  given  in  Evidence,  was  no  Party  to  the  Pro¬ 
ceedings  in  the  Ecclefiaftical  Court.  It  was  an  Adtion  againft  Mr.  Thomas  Iiervey  for  a 
Debt  contradted  by  his  Wife.  Mr.  Hervey  had  a  Judgment  in  that  Suit  againft  him  :  But 
in  a  fubfequent  Suit,  after  a  Proceeding  had  in  the  Ecclefiaftical  Court,  in  which  it  was 
declared  that  Mr.  Hervey ,  as  far  as  appeared  to  the  Court,  was  free  from  all  Matrimonial 
Contradfs  (juft  as  it  is  in  the  prefent  Cafe)  the  Sentence  was  received  as  conclufive  Evidence 
upon  the  Fatt  of  the  Marriage,  and  defeated  the  Plaintiff. 

I  am  not  contending,  that  fuch  Sentences  are  to  be  ufed  as  Inftrumen^s  of  Frauds  upon 
Creditors.  No  ;  if  there  is  no  real  Marriage,  but  a  Mao  holds  out  to  the  World  a  Woman 
for  his  Wife,  and  fhe  gets  a  Credit  upon  that  Score,  he  Avail  never  be  permitted  to  fay  they 
are  not  married  :  Yet  where  the  Perfons  live  feparate,  where  no  Att  of  his  gives  a  Counte¬ 
nance  to  the  Demand,  there  a  Creditor  trufts  the  Wife  upon  the  Ground  of  a  legal  Mar¬ 
riage  *,  there  the  Ecclefiaftical  Court  deciding  upon  the  Marriage  is  conclufive  Evidence. 
That  Cafe  was  acquiefced  in  •,  no  Application  was  made  to  the  Court  *,  and  I  believe  all  that 
heard  it  approved  of  the  Decifion. 

A  learned  Friend  of  mine  on  the  other  Side,  after  he  had  as  I  thought  clofed  his  Argu¬ 
ment  and  fat  down,  rofe  again  to  mention  a  Cafe  to  your  Lordftiips  of  Cruichley' 
and  Robins. 

It  muft  have  ftruck  him  that  it  would  appear  a  little  extraordinary,  after  fo  full  a  Difcuf- 
fion,  no  Cafe  had  been  cited  to  your  Lordftiips  to  warrant  or  give  a  Colour  to  the  Diftinc- 
tion  attempted. 

That  Cafe,  when  ftated,  and  the  Reafons  given  by  the  Court  which  pronounced  the 
Judgment  confidered,  will  appear  not  to  have  the  leaft  Application  to  the  prefent.  It  was 
a  Claim  of  Dower  by  Mrs.  Robins  upon  the  Eftate  of  Mr.  Robins  deceafed,  in  Staff, 'or d/hire: 
The  Defendant  in  that  Cafe,  the  Heir  of  Mr.  Robins ,  pleaded  to  that  Claim,  that  fhe  never 
was  lawfully  married  to  Mr.  Robins.  The  only  legal  Mode  of  trying  that  Fatt  is  by  a  Cer¬ 
tificate  from  the  Biftiop  of  the  Diocefe  :  The  Pleading  between  the  Parties  is  brought  to  an 
Iftue  ;  it  is  the  Office  of  the  Court  to  dirett  a  Writ  to  the  Biftiop  to  certify  whether  there 
was  a  Marriage  or  not  •,  and  upon  the  Certificate,  the  Judgment  is  given.  Inftead  of  fuffer- 
ing  the  Court  to  iftue  a  Writ  to  the  Biftiop,  Mrs.  Robins  replied  to  that  Plea  a  Sentence  in 
the  Ecclefiaftical  Court  in  a  Suit,  wherein  ftie  was  by  the  Judgment  of  that  Court  pro¬ 
nounced  the  Wife  of  Mr.  Robins  \  the  Defendant  put  in  a  Demurrer,  infilling  the  Re¬ 
plication  was  not  admifliblef  And  that  was  the  Queftion  before  the  Court  of  Com¬ 
mon  Pleas. 

Did  the  Court  of  Common  Pleas  decide,  that  fuch  a  Sentence  is  not  Evidence  ?  No ; 
the  Court  of  Common  Pleas  determined,  that  by  Law  they  could  receive  no  other  Evidence 
of  the  Fatt  than  the  Biftiop’s  Certificate ;  it  was  the  foie  Proof  which  the  Law  in  that  par¬ 
ticular  Cafe  has  required  for  the  Decifion  of  the  Caufe,  and  they  could  not  depart  from  it. 
But  they  went  farther  in  that  Caufe*,  they  told  Mrs.  Robins  that  the  Sentence,  though  it 
could  not  be  received  there,  might  be  laid  before  the  Biftiop,  who  was  to  certify  to  them 
the  Marriage.  That  is  the  Language  of  the  Court  of  Common  Pleas  upon  the  Cafe:  The 
Biftiop  muft  certify  the  Marriage  j  the  Sentence  muft  be  laid  before  him,  and  not  before 
this  Court.  Did  the  Court  of  Common  Pleas  decide,  as  contended,  that  it  was  no  Evi- 
dence  ?  No  fuch  Thing  is  to  be  found  in  the  Cafe.  All  the  Court  did,  or  meant  to  do,  was 
to  inform  the  Plaintiff  that  Ihe  had  miftaken  the  Time  and  Place  to  make  Ufe  of  that  Evi¬ 
dence  ;  that  the  Law  had  in  that  Cafe  appointed  a  certain  fpecifick  Proof  to  be  given  to  the 
Court,  and  they  could  receive  no  other  :  The  Biftiop,  who  was  to  examine  into  the  Matter, 
might  or  might  not  be  concluded  by  the  Sentence ;  the  Court  muft  be  determined  by  his 
Certificate. 

My  Lords,  If  the  Biftiop  had  rejetted  the  Sentence,  he  would  have  done  what  no  Bi¬ 
ftiop  ever  did  before  j  yet  the  Court  muft  be  concluded  by  his  Certificate  j  they  could  not 
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examine  into  the  Proofs :  Nay,  if  the  Bifhop  by  Fraud  had  certified  a  Marriage,  the  Court 
would  have  been  concluded.  So  much  for  that  Cafe  which  has  been  cited  •,  and  which  is 
the  only  Cafe  thelnduftry  of  the  Gentlemen  on  the  other  Side  could  produce  upon  this  Part 
of  the  Argument. 

Your  Lordfhips  have  been  told,  that  by  the  general  Rules  of  Evidence  in  Civil  Cafes  no 
Sentence  or  Judgment  can  be  received,  unlefs  in  a  Caufe  between  the  fame  Parties,  or  who 
derive  tinder  them.  The  Candour  of  the  Gentlemen  on  the  other  Side  has  admitted  Two 
Exceptions  to  the  Rule  :  Firft,  Sentences  or  Judgments,  where  the  Proceeding  is  in  Rem  j 
and  Secondly,  in  Caufes  where  the  Court  has  exclufive  [urifdiftion. 

I  will  not  Hate  to  your  Lordfhips  other  Exceptions  to  the  Rule;  the  Two  admitted 
are  fuffichent ;  the  prefent  Cafe  falls  within  both  Exceptions,  though  either  would  be 
enough. 

In  the  firft  Place,  it  is  a  Proceeding  in  Rem :  Marriage  or  no  Marriage  is  the  Point  to  be 
determined.  It  does  not  come  collaterally  or  incidentally,  but  direftly,  in  Queftion ;  and 
the  Decifion  of  which  was  the  foie  Objeft  of  the  Suit. 

In  the  next  Place,  it  is  a  Sentence  of  a  Court  having  exclufive  Jurifdiftion  upon  the  Sub- 
jeft.  It  is  admitted  that  the  Ecclefiaftical  Courts  have  exclufive  Jurifdiftions  in  Probates 
of  Wills,  in  all  Teftamentary  Difputes  refpefting  perfonal  Eftates  ;  and  having  decided  the 
Queftion,  whether  right  or  wrong,  upon  true  or  upon  falfe  Grounds,  it  is  not  competent 
to  any  other  Court,  unlefs  in  a  legal  Way  by  Appeal,  to  enter  into  the  Matter ;  but  Faith 
and  Credit  is  to  be  given  to  the  Decifion  of  the  Ecclefiaftical  Court.  It  is  alfo  admitted, 
that  till  the  Statute,  upon  which  the  prefent  Indictment  is  founded,  the  Ecclefiaftical  Courts 
had  the  foie  and  exclufive  Jurifdiftion  in  Matrimonial  Caufes. 

But  it  is  contended,  that  a  concurrent  Juiifdiftion  is  given  by  this  Aft  to  the  King’s  Tem¬ 
poral  Courts :  Where  is  the  Ground  of  this  Notion  to  be  found  ?  Was  it  the  Intention  of  the 
Legislature  to  give  to  the  Temporal  Courts  a  concurrent  Jurifdiftion  with  the  Ecclefiaftical  ? 
The  Intention  mull  be  collected  from  the  ACt  itfelf.  In  my  own  Apprehenfion  nothing  is 
more  clear  than  that  the  Legiflature,  at  the  Time  of  paffing  this  ACt,  meant  to  guard 
and  fecure  the  Jurifdiftion  of  the  Ecclefiaftical  Courts  againft:  Innovation  from  the 
Temporal. 

The  ACt  is  general  ;  that  whoever  fhall  marry  a  Second  Hufband  or  Wife,  living  the 
former,  fhall  be  deemed  a  Felon,  and  fuffer  the  Bains  of  Death.  Yet  that  general  enaCting 
Claufe  is  reftrained  by  a  Provifo,  which  demonftrates  the  Intention  of  the  Legiflature,  that 
the  Proceedings  in  Ecclefiaftical  Courts  fhould  remain  untouched,  and  the  Temporal  Courts 
have  no  JurifdiCtion  in  the  Cafe.  The  Exception  runs  thus  :• — Nothing  herein  contained 
fhall  extend  to  any  Perfon  or  Pcrfons,  that  fhall  at  any  Time  of  fuch  Marriage  be  divorced 
by  any  Sentence  had  or  fhall  be  hereafter  had  in  Ecclefiaftical  Courts ;  nor  to  any  Per¬ 
fon  or  Perfons - 

Thefe  Provifions  fhew  an  Anxiety  in  the  Legiflature  to  preferve  the  Privilege  of  the  Ec- 
clefiaftical  Court,  and  fave  their  Judgments  from  an  Examination  ;  and  fo  far  from  giving 
a  JurifdiCtion  to  the  Temporal  Courts  in  fuch  Cafes,  the  ACt  exprefly  declares,  that  where 
the  Ecclefiaftical  Courts  have  given  a  Decifion,  the  Temporal  Courts  mud  flop.  The  Cafe 
is  not  within  the  Law  ;  it  is  not  permitted  to  be  examined  into. — It  is  pretty  extraordinary 
that  Hiflory  gives  no  Account  of  this  ACt,  or  the  immediate  Occafion  for  paffing  it.  The 
Preamble  Rates,  that  evil  difpofed  Perfons,  being  married,  run  out  of  one  Country  into 
another,  to  Places  where  they  are  not  known,  and  marry  there.  If  this  was  the  Evil  meant 
to  be  redrefied,  the  Cafe  of  a  Perfon  of  Rank,  obtaining  a  Sentence  in  the  Ecclefiaftical 
Court,  and  aCting  under  the  Faith  of  it,  can  never  fall  within  the  Defcription  in  the  Aft. 

The  Journals  of  neither  Houfe  furnifli  any  Lights  upon  this  Subjeft.  The  Aft  was 
brought  into  the  Houfe  of  Commons  in  April,  received  fome  Amendments  in  a  Committee 
there,  and  fent  to  the  Houfe  of  Lords  ;  it  there  alfo  received  Amendments  ;  and  was  re¬ 
turned  to  the  Houfe  of  Commons  again  in  June :  But  what  the  Amendments  were,  or 
whether  the  Provifoes  were  inferted  by  the  Guardians  of  the  Rights  of  the  Church,  as  is 
moft  probable,  or  came  from  the  Houfe  of  Commons,  cannot  be  difeovered.  Suppofe  a 
Sentence  of  Divorce  pronounced  in  the  Ecclefiaftical  Court  ;  would  it  be  permitted  to  any 
Court,  under  Pretence  of  Fraud,  to  examine  for  the  Purpofe  of  making  the  Parties  Criminals, 
when  the  Aft  has  declared  fuch  a  Sentence  fhall  not  be  meddled  with  ;  and  the  Par¬ 
ties,  under  fuch  Sentences,  are  excepted  in  Terms  out  of  the  Aft  ? 

Where  a  Sentence  of  Nullity  of  Marriage  is  given,  it  is  equally  open  to  future  Examina¬ 
tion  in  the  Ecclefiaftical  Courts  with  a  Sentence  of  Jaftitadon,  If  this  be  doubted,  your 
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I-OTclihips,  from  the  Abilities  and  Integrity  of  the  Gentlemen  who  aflift  us,  though  Counfel 
in  the  Caufe,  will  receive  fatisfadory  Information. 

A  Sentence  of  Nullity  of  Marriage  is  excepted  by  the  Words  of  the  Aft :  And  would  it 
not  feem  extremely  inconfifcent  and  harfh,  chat,  where  a  Marriage  is  doubtful,  and  the  Eo 
ciefiaftical  Courts  have  declared  it  null,  neither  Party  can  by  a  fubfequent  Marriage  be  in 
the  Predicament  of  a  Felon  ;  and  yet  a  Perfon,  who  is  by  the  Sentence  of  that  Court  de¬ 
clared  never  to  have  been  married  at  all,  and  to  be  free  from  all  Matrimonial  Efpoufals,  is 
to  be  a  Felon  ?  Such  a  Confer  lift  ion  on  a  Penal  Law  would  be  monftrous. 

The  Intention  of  the  Legiflature  is  to  me  as  clear  as  Language  can  make  it,  that  Ma¬ 
trimonial  Caufes  fhould  be  (till  within  the  foie  Jurisdiction  of  the  Ecclefiafticai  Courts  ;  and 
that  the  Temporal  Courts  fhould  have  no  Authority  to  examine  into  their  Decifions ;  by 
declaring,  that  wherefoever  thefe  Sentences  obtain,  the  Party  marrying  whilft  they  are  in 
.Force,.  Thai!  not  be  a  Felon  •,  and  yet  the  former  Marriage,  if  it  were  a  legal  one,  is  not 
done  away  :  It  is  capable  of.  being  revived,  and  a  Second  Marriage  would  be  null  and  void. 
And  upon  another  Proceeding,  if  the  Sentence  fhould  be  in  Favour  of  the  Marriage, 
either  Party  may  commence  a  Suit  for  Reftitution  of  Conjugal  Rights  ;  the  Find  Marriage 
would  be  eftablifhed,  and  a  Second  Marriage,  pending  the  Sentence,  void  j  yet  the  Party 
would  not  be  in  the  Predicament  of  a  Felon.  This  is  clear  from  the  Ad:  of  Parliament  ;  and 
in  this  Senfe  your  Lordlhips  will  give  me  Leave  to  ufe  it,  as  fhewing  beyond  a  Pofiibiiity 
of  Doubt  the  Intention  ol  the  Legiflature.  Where  then  are  the  Arguments  we  have  heard, 
that  the  Legiflature  meant  in  this  Cafe  to  give  the  Common  Law  Courts  fuch  concurrent 
Jurifdidion,  as  to  difregard  the  Sentences  of  the  Ecclefiafticai  Courts  ?  Has  the  Legiflature 
faid  fo  ?  Has  not  the  Legiflature  faid  the  Contrary  in  exprefs  Terms  ?  Wherever  a  Sentence 
is  pronounced,  that  Perlon  is  not  to  be  tried  in  the  Temporal  Courts.  Is  it  competent  to 
any  Temporal  Court  ?  Is  it  competent  to  your  Lordfhips,  the  fupreme  Temporal  Court  in 
the  Kingdom?  Awful  and  great  as  this  Court  is,  give  me  Leave  to  fay,  that  the  Rules  of 
Conftrudion  are  the  fame  as  in  the  mod  inferior  Court  of  Criminal  Jurifdidion.  There  is 
not  one  Law  for  Peers,  and  another  for  Commons,  in  this  Country  :  The  Law  is  the  fame 
for  both  *,  it  only  varies  in  the  Circumflances  of  the  Trial  :  The  Evidence  to  prove  the  Guilt 
or  Innocence  of  the  Party  is  the  fame  in  all. 

There  is  no  Doubt,  but  the  Temporal  Courts  may  try  Marriages  upon  this  Ad,  where  no 
Sentence  has  been  given  in  the  Ecclefiafticai  Court  •,  as  they  do  every  Day  upon  Titles  to 
Lands  on  Ejedments :  But  where  a  Sentence  has  been  obtained  againft,  or  in  Favour  of,  a 
Marriage  in  the  Ecclefiafticai  Court,  the  Temporal  Courts  are  concluded  by  it. 

The  concurrent  Jurifdidion  which  they  contend  for,  if  I  underftand  them  right,  is  this  : 
The  Ecclefiafticai  Courts,  fay  they,  it  is  true,  have  a  Right  to  try  a  Marriage  ;  but  the  Tem¬ 
poral  Courts  have  alfo  a  Right  to  try  a  Marriage  under  this  Ad  of  Parliament.  The  Sen¬ 
tence  of  the  Ecclefiafticai  Court  will  not  fatisfy  them  ;  they  will  have  the  Evidence  ;  and  if 
they  are  fatisfied  with  the  Evidence  that  the  Ecclefiafticai  Courts  have  thought  infufficient, 
they  will  pronounce  the  Crime,  and  punifli  the  Offender.  Can  there  be  any  fuch  Pofition 
warranted  by  the  Ad  of  Parliament  ? 

If  the  Legiflature  could  have  ferefeen,  that  in  any  Period  it  fhould  enter  into  the  Head  of 
any  Man  to  let  at  nothing  the  Jurifdidion  of  the  Ecclefiafticai  Courts,  they  could  not  in  more 
pofitive  Terms  have  guarded  againft  it. 

If  the  Gentlemen  fhould  be  able  to  eftablifli  a  concurrent  Jurifdidion  in  the  Ecclefiafticai 
and  Temporal  Courts,  they  then  beg  Leave  to  advance  a  Step  further,  and  lay  down  a 
Rule,  which  they  hope  your  Lordfhips  will  adopt  to  intitle  them  to  enter  into  Evi¬ 
dence,  that  Judgments  only  bind  in  Courts  of  concurrent  Jurifdidion,  where  they 
are -juft. 

1  deny  the  Rule  in  the  Extent  it  has  been  laid  down.  Llave  not  .  the  Courts  of  King’s 
Bench,  Common  Pleas,  and  Exchequer  a  concurrent  Jurifdidion  in  Civil  Caufes  ?  And 
was  it  ever  heard,  when  a  Judgment  of  One  of  the  Courts  is  pleaded  in  another,  that  the 
Propriety  and  Reditude  of  the  Judgment  can  be  examined  into?  Certainly  not :  The 
Party  is  permitted  only  to  deny  the  Exiftence  of  the  Judgment.  The  Cafe  of  Sinclair  and 
Frazier ,  lately  determined  by  your  Lordfhips  upon  an  Appeal  from  Scotland ,  was  cited  as 
an  Authority  for  this  Purpofe  j  in  which  your  Lordfhips  ruled,  that  a  Judgment  in  the 
Court  of  'Jamaica  fhould  not  be  enforced,  unlefs  it  was  juft  :  That  is,  if  the  Defendant  in 
the  Caufe  could  fhew  it  was  unjuft,  no  Court  ought  to  lend  its  Aid  to  carry  it  into  Exe¬ 
cution. — My  Lords,  nothing  is  more  right  or  juft  5  but  does  it  apply  to. the  Cafe  before 
your  Lordfhips  ? 
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Wherever  the  Aid  of  a  fuperior  Court  is  wanted  to  give  Effect  to  a  Judgment  of  an  inferior 
Court,  or  of  a  Court  which  cannot  carry  into  Execution  its  own  judgments,  from  the 
Parties  being  locally  out  of  its  Jurifdidtion,  that  Court  whole  Aid  is  prayed  ought  not  to 
give  it,  if  the  Defendant  can  fhew  the  Judgment  to  be  unjuft-, —  they  will  give  lo  much 
Credit  to  the  Sentence  of  every  Court  as  to  prefume  it  right,  unlefs  the  Defendant  can  fhew 
the  Contrary.  Not  long  ago  an  Application  was  made  to  the  Court  of  King’s  Bench  to 
enforce  the  Judgment  of  the  Juftices  at  the  Quarter  Seftions  in  Lancajhire.  An  Ad  of 
Parliament  paffed  for  the  Inclofure  of  a  Common:  By  that  Ad,  as  the  publick  Roads  are 
direded  to  be  Sixty  Feet  wide,  the  Common  was  final  1,  fituate  in  a  very  remote  Part  of  the 
Country,  where  very  few  People  came  but  thofe  interefted  in  the  Lands,  and  they  thought 
that  Roads  of  lefs  Breadth  would  very  well  fuffice  for  the  Occafions  of  the  Country  ;  the 
Commifiioners  under  that  Ad  of  Parliament  aftigned  in  the  Name  of  private  Roads,  what 
in  Truth  had  before  been  publick,  and  allotted  Half  the  Dimenfions  required  by  the  Act. 
There  was  an  Application  to  the  Seftions,  who  had  Jurifdidion,  by  Appeal;  and  they  or¬ 
dered  the  Roads  to  be  opened  to  the  Extent  the  Ad  direded  :  But  when  they  had  done  that, 
they  were  left  without  the  Power  of  enforcing  their  Order:  They  could  not  compel  a  fpe- 
cifick  Execution  of  it.  If  they  had  proceeded  for  a  Contempt  againft  the  Commiftioners  by 
Indidment,  that  would  have  been  tedious  and  uncertain  :  the  proper  Method  was  by  an 
Application  to  the  fupreme  Criminal  Court  of  the  Kingdom,  in  which  the  Super-intendance 
of  all  inferior  Jurifdidions  is  lodged.  A  Mandamus  was  moved  for  in  the  King’s  Bench  to 
enforce  the  Judgment  of  the  Seftions.  The  Court  of  King’s  Bench  told  thofe  who  oppofed 
the  Application,  We  think  ourftlves  bound  to  enforce  it,  unlefs  you  can  fhew  it  to  be  unjuft  ; 
convince  the  Court  that  the  Seftions  have  done  wrong,  and  we  will  not  lend  our  Aid  :  And 
on  that  Occafion  a  Cafe  was  cited  by  the  learned  Lord  at  the  Plead  of  the  Court,  which  hap'- 
pened  in  the  Time  of  Lord  Hardwicke  \  upon  a  Decree  of  the  Court  of  Grand  Seftions  of 
IVales ,  where  a  Parry  had  removed  out  of  the  Jurifdibtion  of  that  Court,  a  Bill  was  filed  in 
the  Court  of  Chancery  to  enforce  the  Decree  of  the  Grand  Seftions  ;  the  Defendant  by  his 
Anfwer  infifted,  that  the  Decree  was  unjuft,  and  ought  net  to  be  carried  into  Execution  : 
Lord  Hardwicke  was  of  Opinion,  that  if  the  Defendant  could  fatisfy  him  that  the  Decree 
was  unjuft,  he  would  not  lend  his  Aid  to  enforce  it. 

Do  we  apply  to  your  Lordftiips  for  the  Aid  of  the  Court  to  carry  the  prefent  Sentence 
into  Execution?  No;  we  afk  no  Favour;  we  demand  nothing  but  your  Juftice:  We  pro¬ 
duce  the  Sentence  :  We  do  not  afk  for  your  Afliftance  to  carry  it  into  Execution  ;  it  comes 
in  collaterally ;  and  in  fuch  Cafes,  whether  in  the  Courts  of  Lav/  or  in  the  Courts  of  Equity, 
the  Sentences  of  the  Ecclefiaftical  Court  have  been  conftantly  attended  to  and  been  received 
as  conclufive  Evidence. 

But,  my  Lords,  though  Sentences  of  the  Ecclefiaftical  Courts  have  been  ever  received  as 
conclufive  Evidence  in  Civil  Caufes,  yet  it  is  contended,  they  are  not  admiftible  in  Criminal 
Profecutions.  Is  it  the  Genius  of  this  Country  to  attend  more  to  the  Punifhment  of 
Crimes,  than  to  the  Adminiftration  of  Juftice  between  the  Parties  in  Civil  Rights  ?  Is  the 
Diftinbtion  founded  in  good  Senfe  or  found  Policy,  that  the  Sentences  of  Ecclefiaftical 
Courts  fhould  not  only  be  received,  but  be  conclufive,  in  one  Cafe,  and  be  no  Evidence 
at  all  in  the  other?  Your  Lordftiips  will  expebt  very  ftrong  Authorities  before  you  liften 
to  fuch  a  Diftinbtion. 

Suppole  in  a  Criminal  Profecution  the  Property  of  Goods  ftioukl  come  in  Queftion,  and 
a  Sentence  of  Condemnation  in  the  Court  of  Exchequer  was  produced,  is  there  a  Doubt  of 
its  being  received  ?  Where  the  Proceeding  is  in  Rem ,  the  Sentence  muft  of  Necefiity  be 
admiftible  and  conclufive  in  all  Courts,  between  all  Parties,  and  on  all  Occafions,  and  to 
all  Intents  and  Purpofes.  Without  it  there  would  be  Contrariety  of  Determinations 
upon  the  fame  Queftion  ;  which  would  be  a  Reproach  to  the  Juftice  of  the  Country. 

I  troubled  your  Lordftiips  with  a  Cafe  from  Sir  John  Strange's  Reports  to  prove,  that 
the  Sentence  of  the  Ecclefiaftical  Court  was  admiftible  and  conclufive  in  criminal  Cafes  : 
That  Dobtrine  is  abundantly  confirmed  by  a  Cafe  in  the  King’s  Bench  Four  Years  after  ; 
the  King  and  Rhodes .  What  is  the  Anfwer  given  to  the  Cafe?  The  Reporter  was  a 
young  Man,  and  therefore  he  is  not  to  be  credited  ;  or  his  Notes  of  Cafes  after  his  Death 
came  into  the  Hands  of  his  Executors,  who  knew  nothing  of  Law,  who  publifh  every 
Scrap  of  Paper  they  can  find,  and  give  them  to  the  World — to  make  a  Volume  ;  fo  the 
Authority  is  got  rid  of  by  an  Objeblion  to  the  Youth  of  the  Reporter,  and  the  Manner  of 
the  Publication. 

If  your  Lordftiips  were  inclined  to  liften  to  Objections  of  this  Kind,  it  would  be  a  curi¬ 
ous  Enquiry,  at  what  Period  of  a  Lawyer’s  Life  he  can  take  a  Note  fit  to  be  reported.  I 
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camels  I  am  totally  unacquainted  with  it.  Should  it  be,  when  he  is  at  the  Bar,  a  young 
Man,  and  attending  to  every  Thing  that  paffes  ?  Should  it  be,  when  he  is  advanced  in  Bu- 
finefs  ?  and  when  the  Bufmefs  he  is  concerned  in  engrofils  his  Time  ?  If  the  Cafe  had  hap¬ 
pened  later,  your  Lordfhips  would  have  been  told,  Sir  John  was  then  a  Man  of  Bufinefs  ; 
he  did  not  trouble  himfelf  about  taking  Notes  •,  they  are  very  inaccurate.  If  it  had  been 
the  Note  of  a  Judge  taken  upon  the  Bench,  I  do  not  know  but  it  might  be  laid  of  him,  what 
was  faid  of  another  Judge-,  Judges  are  apt  to  fleep  upon  the  Bench. 

I  had  the  Curiofity  to  enquire  into  the  Cii  cum  fiances  of  the  Report:  The  Cafe  happened 
when  Sir  John  Strange  was  about  Twenty-four  or  Twenty-five  Years  of  Age  he  had  been  at 
the  Bar  Four  Years  a  Note  fo  taken,  and  preferved  to  the  Time  of  his  Death,  ought  not  to  be 
fiightly  treated.  The  Obfervation  of  the  Cafe  being  publifhed  by  his  Executors  would 
have  been  fpared,  had  the  Gentlemen  gone  to  the  Firfl  Page  of  Sir  John  Strange's  Book  ;  for 
they  would  have  found  by  a  Preface  writen  by  Sir  John  Strange  himfelf,  when  between 
Fifty  and  Sixty,  that  he  had  colleded  thefe  Cafes,  anti  meant  the  Publick  fhould  have  the 
Ufe  of  them  ;  that  he  had  been  at  the  Pains  of  lelecling  thofe  that  he  thought  fit  for  Publi¬ 
cation,  and  of  putting  them  into  Order.  It  appears  he  had  given  fome  of  his  Notes  to  a 
Gentleman,  whole  Servant  had  clandeflinely  copied  and  fold  them  to  Bookfellers  j  and  left 
the  Cales  fo  furreptitioufly  obtained  fhould  be  imperfectly  given  to  the  Publick  under  the 
Sanction  of  his  Name,  he  was  at  the  Expence  of  having  his  Notes  tranfenbed  under  his 
own  Eye  ;  and  he  fays,  if  they  fhould  not  be  publifhed  in  my  Life-time,  they  will  come 
perfect  into  the  Hands  of  my  Executors  ;  and  of  courfe  to  the  Publick.  He  pradtifed  in 
the  firft  Criminal  Court  of  this  Country  with  the  greatefl  Elonour  and  Ability  he  had  never 
heard  in  his  Time  that  the  Cafe  had  been  over-ruled  or  impeached  ;  if  he  had,  his  Integrity 
was  fuch,  that  the  Cafe  never  would  have  appeared  in  his  Book  ;  or,  if  he  had  inferted  it, 
it  would  have  been  accompanied  with  a  Note,  that  damned  it,  or  threw  a  Doubt  on  its 
Authority. 

There  was  another  Objection  to  this  Cafe  ;  that  it  mud  have  been  determined  in  the 
Time  of  the  dulleft  Alderman  that  ever  fat  in  that  Court.  Who,  my  Lords,  determine 
Cafes  of  this  Kind  at  the  Old  Bailey  ?  Not  the  Aldermen  :  They  attend  indeed  ;  they  are 
fine  Pictures,  handfome  Furniture  -,  they  grace  and  adorn  the  Court,  very  refpedlable,  of 
confiderable  Trade  *  but  they  do  not  deal  in  Law.  If  they  ever  ftudy  Law,  it  is  to  avoid 
it  in  which  they  are  not  always  fuccefsful.  The  Judges  of  the  Common  Law  of  the 
fuperior  Courts  of  Weft  minjler- hall  decide  the  Queflions,  which  arife  in  Trials  there. 

Your  Lordfhips  have  been  alfo  told,  that  the  Authority  of  this  Cafe,  if  ever  it  had  any, 
was  foon  put  an  End  to  in  the  Year  1753,  in  the  Cafe  of  the  King  and  Murphy  where 
the  Probate  of  the  Ecclefiafiical  Court  was  let  at  nought  ;  it  was  nothing  more  than  Paper 
and  Wax,  without  any  Effect  :  The  Cafe  of  the  King  and  Murphy  was  thrown  in  by 
Name  :  A  Cafe,  the  King  and  fuch  a  one,  fhews  it  to  have  been  a  Criminal  Caufe  : 
But  it  muft  be  from  a  State  of  the  Fadls  that  your  Lordfhips  mult  difeover  the  Ap¬ 
plication. 

I  will  let  your  Lordfhips  know  the  State  of  that  Cafe.  It  was  an  Indictment  for  Forg¬ 
ing  the  Will  of  on  t  Wilkinfon.  Your  Lordfhips  have  many  of  you  heard  of  the  great  Suc- 
cefifes  of  fome  Privateers  fitted  out  in  the  Year  i  746-7,  called  The  Royal  Family  Privateers ; 
they  were  very  fuccefsful ;  and  they  got  very  foon  into  many  Difputes  in  the  Court  of 
Chancery  and  Courts  of  Law.  Their  Wages  and  Prize-Money  were  confiderable ;  wicked 
Men  were  tempted  to  endeavour  to  poffefs  ir.  A  Sailor  in  a  remote  Part  of  the  World  is 
a  Being  not  likely  to  give  himfelf  much  Trouble  about  Money  :  Murphy ,  who  was  pro- 
fecuted  at  the  Old  Bailey ,  knowing  Wilkinfon' s  Title  to  the  Prize-Money,  had  forged  a  Will 
of  Wilkin  [on,  had  got  that  Will  proved,  and  had  received  from  one  Noades ,  the  Agent, 
Part  of  the  Prize-Money  of  Wilkinfon  :  All  went  off  very  well  ;  Murphy  fpent  the  Money  ; 
but  in  a  few  Months  after,  Mr.  Wilkinfon  was  reftored  to  Life  *,  he  appeared  before  the 
Agent,  and  demanded  his  Money  :  Says  the  Agent,  we  have  paid  your  Executor;  fays  he, 
that  is  pretty  odd  I  will  fatisfy  you  I  have  not  been  dead  and  nobody  can  prove  my  Will 
till  I  am  dead  •,  I  infill  upon  my  Money.  The  Fraud  was  detected  ;  Murphy  was  appre¬ 
hended,  profecuted,  and  convicted.  • 

Would  the  Gentlemen  have  had  him  fet  up  the  Probate  of  the  Will  at  the  Old  Bailey? 
Would  they  have  told  Wilkinfon  to  go  to  the  Ecclefiafiical  Court  to  repeal  it?  What 
would  Wilkinfon,  ignorant  as  he  was,  fay  ?  I  have  heard  of  Probates  of  Wills  of  Dead 
Men,  but  never  heard  of  Probates  of  Wills  of  Living  Men  before  :  The  Jurifdi&ion  of 
the  Ecclefiafiical  Courts  is  to  grant  Probates  of  the  Wills  of  the  Dead,  not  of  the  Living  ; 
and  therefore  the  Queflion  could  not  arife. 
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Another  Cafe  of  one  Stirling  was  mentioned  :  Stirling  found  out,  that  a  Mrs.  Shutter  hdd 
Property  in  the  South  Sea  Stock,  and  his  Scheme  to  poffefs  it  was  like  Murphy's  :  He 
forged  a  Will,  got  it  proved,  went  to  the  South  Sea  Houfe,  there  he  exhibited  the  Probate  ; 
they  gave  Credit  to  the  Death  of  the  Party,  and  to  his  being  the  Executor,  and  they  paid 
the  Money  :  The  Woman,  who  had  nothing  elfe  to  live  upon,  came  to  receive  her  Dividends 
the  Clerk  fays,  your  Executor  has  proved  your  Will  ;  you  mull  be  the  Ghoft  of  Mrs. 
Shutter ,  not  Mrs.  Shutter  herlelf:  She  was  not  to  be  put  off  in  that  Way  the  Company 
found  out  Stirling ,  and  brought  him  to  Juftice  :  He  did  not  fay  to  the  Court  on  his  Trial, 
Do  not  believe  her  ;  no  Law  fays  you  muft  take  the  Evidence  of  a  Ghoft  j  (lie  muft  go 
into  DodoiS  Commons  and  refcind  this,  before  you  believe  her  Evidence.  No  Court  would 
bear  fuch  an  Infult.  The  Jurifdidion  of  the  Ecclefiaftical  Court  does  not  attach,  till  the 
Party  is  dead  :  There  is  no  fuch  Thing  as  a  Will  for  the  Prerogative  Court  to  give  Effed 
to,  whilft  the  Teftator  is  living.  It  was  Paid,  the  Crime  confifts  in  obtaining  the  Probate  ; 
the  Will  has  no  legal  Effed  without  it :  It  is  not  necefiary,  to  conftitute  the  Crime  of 
Forgery,  that  the  Will  fhould  be  proved  ;  if  the  Will  is  exhibited  as  a  genuine  Will,  ,and 
the  Officers  of  the  Court  (what  has  happened  in  many  Inftances)  fufpeCt  a  Forgery,  they 
flop  the  Probate  ;  and  many  have  fuffered  without  a  Probate  being  granted,  the  Offer  to 
prove  the  Will  being  a  Publication  of  the  Forgery. 

Two  other  Cafes,  the  King  and  Fitzgerald ,  and  the  King  and  Carr  and  Richardfon ,  were 
alfo  mentioned  to  your  Lordfhips :  In  neither  of  thefe  Cafes  was  any  Probate  pioduced  or 
infilled  upon  by  the  Prifoner.  One  of  the  Gentlemen,  who  cited  the  Cafes,  fuggefted  that 
Anfwer  to  them,  which  was  too  obvious  to  be  over-looked. 

I  truft  your  Lordfhips  are  fatisfied,  there  is  no  Ground  in  Reafon  or  Authority  for  the 
Diftindion  attempted  between  Civil  and  Criminal  Caufes  in  the  Admiffibility  and  Effed  of 
the  Sentence  of  the  Ecclefiaftical  Court. 

I  am  now,  my  Lords,  arrived  at  that  Point,  to  which  the  whole  Artillery  feems  to  be 
direded  j  that  the  Sentence  was  obtained  by  Collufion. — Your  Lordfhips  have  been  told, 
that  a  Judgment  by  Collufion  is  Fabula ,  non  Judicium  ;  Wax,  Paper,  Ink,  any  Thing  that 
you  will,  but  not  a  Judgment :  The  Judge  does  not  ad,  the  Judge  is  impofed  upon  j  it  is 
of  no  Effed  whatever ;  in  no  Court,  in  no  Light,  upon  no  Occafion,  can  the  moft  ingenious 
Imagination  fuggeft  a  Cafe,  in  which  Collufion  does  not  affed  the  Tranfadion  ;  and  being 
once  proved,  deftroys  it  from  the  Beginning,  and  as  much  annihilates  it,  as  if  it  had  never 
cxifted.  This  your  Lordfhips  have  been  told  is  the  clear  fettled  Law  of  every  Court. 

I  muft  beg  Leave  to  deny  the  Dodrine  in  the  Extent  it  is  contended  for,  and  to  infill 
before  your  Lordfhips,  that  Collufion  cannot  be  averred  againft  this  Sentence,  either 
upon  the  Principles  of  the  CommonLaw,  or  the  Provifions  of  any  Statute.  By  the  Common 
Law  of  this  Country,  Proof  of  Collufion  in  fome  Inftances  was  permitted  to  refcind 
Tranfadion s -,  the  Simplicity  of  the  Common  Law,  calculated  for  morehoneft  Times,  was 
not  equal  to  all  the  Arts  of  Injuftice,  which  ingenious  Wickednefs  hath  produced. 

By  the  Principles  of  the  Common  Law,  the  Perfon  permitted  to  refcind  a  Tranfadion 
on  the  Score  of  Fraud  or  Collufion  muft  have  an  Intereft  veiled  at  the  Time.  This 
is  exprefsly  laid  down  by  the  Court  in  Twyne’s  Cafe,  reported  by  Lord  Chief  J  uftice  Coke ; 
where  Goods  are  unjuftly  taken,  and  fold  in  a  Market  overt  by  Fraud,  to  change  the 
Property,  the  true  Owner  may  retake  them  j— fo  where  a  Creditor  profocutes  his  Debtor  to 
Judgment,  and  the  Debtor  fells  his  Goods  to  a  Perfon  knowing  of  the  Judgment,  with  a 
View  to  defeat  the  Execution,  the  Goods  may  notwithftanding  be  taken  by  the  Creditor :  In 
both  Cafes  an  Intereft  was  veiled  at  the  Time  of  the  Fraud. 

Many  Statutes  have  been  made  to  fupprefs  Fraud  ;  in  Henry  the  IVth’s  Time,  in  the 
different  Reigns  of  the  Edwards ,  and  laft  of  all  in  the  Time  of  Queen  Elizabeth  \  the  main 
Objed  of  which  was  to  enable  Perfons,  who  became  interdled  fubfequent  to  Tranfadions 
founded  in  Collufion  and  Fraud,  to  impeach  and  refcind  them. 

It  has  not  indeed  been  exprefsly  infilled,  that  by  the  Common  Law,  independent  of 
Statuteable  Provifions,  all  fraudulent  Judgments  were  void,  and  that  it  was  competent  to 
any  Perfon  to  defeat  them  :  The  Authorities  I  have  cited,  and  legifiative  Declarations  upon 
the  Subjed,  prove  the  contrary.  The  Statute  of  9th  Henry  Vlth,  C.  1 1.  has  already  been 
mentioned-,  from  thence  it  is  dear,  the  Certificate  of  the  Bifhop,  however  collufivdy  or 
fraudulently  obtained,  was  conclufive  between  the  Parties  and  in  the  Cafe  of  Bafturdy,  a 
Provifion  is  made  againft  fuch  Certificates  in  future:  But  in  other  Cafes,  as  in  Marriage,  to 
this  Day,  and  alfo  before  the  Reformation  upon  the  Parties  being  of  a  Religious  Order, 
the  Certificate  was  conclufive,  notwithftanding  any  Fraud  or  Collufion. - Coljufive  Judge¬ 

ments  upon  penal  Statutes  to  proted  Offenders  frequently  occur  in  Pradice  ;  and  when 
they  are  infilled  on,  the  Plaintiff  has  a  Right  to  aver  fuch  Judgments  to  have  been  obtained 
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by  Fraud  and  Collufion.  This  does  not  arife  from  the  Provifion  of  the  Common  Law*  but 
from  an  Ad  of  Parliament  made  in  the  4th  H.  VII.  C.  20.  The  whole  Statute  is  material  to 
be  attended  to.  The  Title  of  the  Ad  is,  “  Adions  popular  profecuted  by  Collufion  fhall  be 
“  no  Bar  to  thofe  which  be  purfued  with  good  Faith.”  It  recites,  that  if  an  Adion  popular 
be  commenced  againft  an  Offender  by  good  Faith,  then  the  fame  Offender  will  delay  the 
Adion  either  by  Non-appearance  or  by  Traverfe  •,  and  hanging  the  fame  Adion,  the  fame 
Offender  will  caufe  like  Adion  popular  to  be  brought  againft  him  by  Covin  for  the  fame 
Caufe  and  Offence  that  the  Firft  Adion  was  fued  ;  and  then  by  Covin  of  the  Plaintiff  in 
that  Second  Adion  he  will  be  condemned  either  by  Confeflion,  feigned  Trial,  or  Releafe ; 
which  Condemnation  and  Releafe  fo  had  by  Collufion  and  Covin  pleaded  by  the  faid  Offender 
fhall  bar  the  Plaintiff  in  the  Adion  fued  in  good  Faith  :  Jt  is  therefore  enaded,  That  in 
future  the  Plaintiff  fuing  in  good  Faith  may  aver  the  former  Recovery  to  have  been  by 
Covin  and  Collufion  •,  but  no  fuch  Averment  is  to  be  received  after  a  Trial  on  the  Point  of 
the  Adion,  or  on  the  Covin,  or  Collufion. 

Here  your  Lordfhips  find  the  Origin  of  Averments,  that  Judgments  on  Penal  Statutes 
Were  obtained  by  Collufion.  This  Ad  affirms  the  Principle  of  the  Common  Law,  that 
none  but  Perfons  interefted  were  intitled  to  refcind  Judgments  on  the  Ground  of  Collufion. 
A  Penalty  given  to  a  common  Informer  is  not  vefted  in  any  Individual,  till  he  commences 
the  Adion  ;  and  confequently  he  could  not  aver  Collufion  in  a  former  Judgment :  Such 
Judgment  was  not  then  Fabula ,  or  wafte  Parchment,  but  of  fuch  Effed  and  Conclufion  as 
called  for  an  Ad  of  Parliament  to  remedy  the  Mifchief. 

There  can  be  no  greater  Authority  to  prove  the  Common  Law  of  the  Land,  than  a 
Parliamentary  Declaration  upon  the  Subjed;  this  Ad  furniffies  a  moft  explicit  and  fatisfadory 
one.  Your  Lordfhips  will  not  luppole  an  Ad  was  made  to  remedy  a  Mifchief,  or  fupply  a 
Defed,  which  did  not  ex  ft.  If  your  Lordfhips  refer  to  the  Ads  of  thofe  Days,  you  will  find 
them  drawn  with  great  Precifion  and  Accuracy,  and  with  great  Knowledge  of  the  Subjed : 

I  will  not  fay  fo  much  for  the  Ads  of  the  prefent  Time. 

This  Ad  muft  evince  to  your  Lordfhips,  that  collufive  Judgments  in  Courts  of  Law  bound 
in  collateral  Suits.  Is  it  then  to  be  wondered  at,  that  there  was  no  Provifion  by  the  Common 
Law  refpeding  fraudulent  Sentences  in  the  Ecclefiaftical  Courts,  which  had  the  foie  and 
exclufive  Juril'didion  in  themfelves  ?  But  it  does  not  follow,  that  collufive  Pradices  are  to 
have  Effed,  or  the  Parties  go  unpunifhed. 

A  Power  is  incident  to  every  Court  to  prevent  its  Proceedings  from  being  made  the  In- 
ftruments  of  Fraud  and  Iniquity,  and  to  punifh  the  Perfons  concerned  in  the  Attempt.  It 
may  be  done  upon  the  Information  of  any  One,  interefted  or  not  interefted.  The  Court 
is  called  upon  for  its  own  Honour  to  examine  into  the  Bufinefs. 

Your  Lordfhips  have  been  told,  that  the  Crown  cannot  get  at  the  Collufion ;  that  the 
Ecclefiaftical  Courts  will  not  attend  to  the  Application  of  the  Crown  :  If  that  were  the 
Cafe,  it  would  not  follow  as  a  neceffary  Confequence,  that  the  Crown  ftiould  be  admitted  to 
allege  Collufion  here.  But  has  the  Attorney  General  furmifed  to  the  Ecclefiaftical  Court, 
that  there  has  been  fuch  an  Impofition  put  upon  them  as  is  infinuated  ?  Has  the  Judge  of 
the  Ecclefiaftical  Court  told  the  Attorney  General,  I  cannot  attend  to  the  Suggeftion  ?  No 
Application  has  been  made  to  the  Ecclefiaftical  Court,  either  on  the  Part  qf  the  Crown,  or 
by  the  real  Profecutor  in  this  Cafe,  or  any  other  Perfon,  though  the  Duke  of  Kingfton 
and  the  noble  Lady  at  the  Bar  lived  together  Five  Years  under  the  Sandion  of  a 
Marriage  folemnized  with  the  Archbiffiop’s  Licence,  in  the  Prefence  of  Friends,  and  known, 
to  the  World.  Does  the  Profecutor  fay,  he  is  actuated  by  Motives  of  Juftice,  and 
allege  the  fuppofed  Collufion  newly  difcovered  ? 

A  Cafe  happened  in  the  Court  of  King’s  Bench,  which  is  known  to  many  of  your 
Lordfhips.  Mrs.  Phillips  had  married  Mr.  Muilman — Mr.  Muilman  had  got  rid  of  that 
Marriage  by  a  Sentence  in  the  Ecclefiaftical  Court,  by  proving  a  former  Marriage  with  One 
Delafield . — It  was  then  the  Lady’s  Turn;  fhe  meditates  getting  rid  of  Delafield' s  Marriage, 
by  proving  that  Delajield  at  the  Time  he  married  her  had  another  Wife  ;  and  fo  the  Lady 
was  to  fix  herfelf  upon  Mr.  Muilman  in  order  to  give  Effed:  to  her  Scheme.  An  Adion 
was  brought  for  a  Real  Demand  againft  her  in  the  Court  of  King’s-Bench  by  a  Brewer, 
who  had  got  a  Note  from  her  for  a  valuable  Confideration  :  The  Intent  of  this  was  to 
create  a  Rumour,  that  Muilman  and  fhe  were  married.  They  might  have  brought  this  and  a 
thoufand  fuch  Adions,  and  no  Verdid  given  could  be  Evidence  againft  Mr.  Muilman  *,  but 
when  Mr.  Muilman  heard  of  this  Proceeding,  and  the  Purpofe  of  it,  though  it  could  not 
affed:  him,  he  applied  to  the  Court  of  King’s-Bench,  not  as  a  Party  in  the  Caufe,  but 
informed  the  Court  that  fuch  a  Proceeding  was  h  id  by  Collufion,  that  it  was  an  Abufe  of 
the  Court,  and  ought  to  be  redified.  Lord  Hardwicke  was  then  at  the  Head  of  that  Court ; 

he 
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lie  confnlcrcd  it  as  a  high  Contempt  of  that  Court;  he  attended  to  the  Application  of 
Muihnan.  An  Objection  had  been  made  by  Ccunftl,  that  Muilman  was  not  to  be  heard  ; 
What!  laid  Lord  Hardwicke ,  to  inform  the  Court  of  a  Contempt  is  he  not  to  be  heard  ? 
Any  Perfon  as  Amicus  Curiae  may  inform  the  Court  of  a  Contempt  that  has  been  committed. 
The  Court  ordered  the  Record  to  be  taken  off  the  File,  and  punifhed  the  Parties.  If  the 
prefent  Sentence  was  by  Collufion,  the  Ecclefiaftical  Court  would  erafe  from  their  Records 
the  Memorial  of  the  Tranfadtion  at  the  Surmife  of  an  Amicus  Curia  *,  and  would  not  the 
Ecclefiaftical  Court  have  thought  themfelves  honoured  with  fuch  an  Amicus  Curia  as  his 
Majefty’s  Attorney  General  ? 

Great,  and  perhaps  deferved,  Commendation  was  beftowed  upon  the  Marriage  Act, 
though,  I  really  conieis,  I  did  not  dilcover  the  Application.  Your  Lordfhips  were  told, 
that  every  Woman  of  eafy  Virtue  and  of  indigent  Circumftances  before  that  Adt  had  an 
immediate  Receipt  for  the  Payment  of  her  Debts  by  getting  married  at  the  Fleet.  Has  the 
Marriage  Adi  been  attended  with  fuch  beneficial  Confequences  to  make  all  Women  virtuous, 
and  all  Women  rich  ?  If  that  be  true,  it  has  much  greater  Merit  than  I  conceived  belonged 
to  ir.  Did  a  Fleet  Marriage  difcharge  the  Woman  from  her  Debts?  The  only  Change  it 
made  in  her  Situation  was  this  •,  when  married  fhe  goes  to  Gaol  in  Company  with  her 
Hufband,  whereas  if  fingle  (lie  muft  go  alone,  and  truft  to  the  Company  fhe  meets  there : 
And  as  to  future  Debts  fhe  was  not  liable,  becaufe  fhe  was  a  married  Woman ;  and  at  that 
Time  the  Marriage  Ceremony,  if  performed  by  a  Prieft,  was  valid.  But  is  there  any 
Thing  in  the  Marriage  Adt,  which  fays,  that  a  Woman  who  now  marries  fhall  not  run  into 
Debt?  It  would  be  very  happy  for  many  Hufbands  in  this  Country,  if  there  could 
have  been  an  effedtual  Provifion  of  that  Kind.  Before  the  Marriage  Adi  a  Woman  by  her 
Marriage  in  the  Fleet  was  not  liable  to  future  Debts*,  a  Woman  now  by  her  Marriage  in 
the  Church  is  not  liable  to  future  Debts.  Has  the  Marriage  Adi  made  it  a  difficult  Matter 
in  this  Country  to  be  married  ?  Are  there  many  Obftacles  in  the  Way  ?  Is  there  any 
Delicacy  in  Surrogates  in  granting  Licences?  In  Truth,  it  is  as  eafy  to  get  married 
in  a  Church  as  before  in  the  Fleet.  Suppofe  a  Marriage  by  Banns  at  a  Diftance  from 
London ;  the  Woman  comes  here  and  runs  in  Debt  ;  does  any  Body  in  London  know  of  her 
Marriage,  though  it  was  in  a  Church  ?  She  has  as  much  Power  to  run  in  Debt  fmce  the 
Marriage  Adi  as  before,  and  as  exempt  from  the  Payment. 

Your  Lordfhips  are  told,  that  a  Man  and  Woman  may  to  Civil  Purpofes  and  to  Civil 
Duties,  by  a  collufive  Sentence  of  this  Kind,  become  feparated,  and  no  ldnger  Hufband  and 
Wife  ;  but  to  all  the  Public  Duties  they  are  Hufband  and  Wife  :  They  cannot  abfolve  them¬ 
felves  from  Publick  Duties  *,  there  is  no  Power  upon  Earth  can  do  it  but  the  Legifiature 
of  the  Kingdom  *,  and  that  the  noble  Lady  at  the  Bar  is  free  to  all  Civil  Purpofes,  but  to 
all  Criminal  Purpofes  fhe  is  a  Wife* 

I  wifh  the  Gentleman,  who  ufed  this  Argument,  had  explained  himfelf  upon  the  Subjedt ; 
for  I  proteft  to  your  Lordfhips,  l  am  to  be  informed  that  there  are  other  Public  Duties  by 
Hufband  and  Wife  to  be  performed,  but  thofe  in  a  State  of  Cohabitation  :  I  have  no  Idea 
of  any  Publick  Duties  which  the  State  can  exadt  from  a  Hufband  and  Wife  in  any  other 
Situation  ;  and  yet,  my  Lords,  nothing  is  more  clear,  than  if  a  Man  and  Woman  cohabit 
together  as  Hufband  and  Wife  after  a  Sentence,  like  the  prefent,  and  whilft  it  remains  in 
force,  they  are  punifhable  by  Ecclefiaftical  Cenfures. 

Are  the  Publick  Duties  alluded  to  the  Injundtions  found  in  the  Adi  of  Pailiamenr,  that- 
no  Man  fhall  take  another  Wife,  or  any  Woman  another  Hufband,  living  the  former  ?  The 
Adi  does,  not  mean  to  punifh  all  fuch  Adts ;  for  in  the  firft  Place  the  Adi  fays,  that  it  is  com¬ 
petent  to  any  Man,  without  becoming  a  Felon  or  the  Objedt  of  Puniffiment  by  the  xAdt, 
to  marry  a  Second  Wife,  provided  his  Firft  Wife  is  beyond  the  Seas  for  Seven  Years 
together,  though  the  Hufbard  knows  fhe  is  living  *,  and  yet  the  Second  Marriage  is 
void,  and  the  Hufband  may  be  punifhed  in  the  Ecclefiaftical  Courts,  but  not  in  the 
Temporal. 

Suppofe  a  Gentleman  from  Ireland ,  for  Inftance,  fhould  be  civil  enough  to  leave  his 
Wife,  and  refides  Seven  Years  in  England ;  though  he  hears  from  her  by  every  Packet, 
though  he  writes  to  her  by  every  Packet,  he  may  marry  a  Woman  in  England  without 
offending  againft  the  Adt  of  Parliament.  It  would  be  the  fame,  if  a  Perfon  living  at  Dover 
could  prevail  on  his  Wife  to  go  and  refide  at  Calais  for  Seven  Years,  he  might  marry 
another  Woman  at  Dover  without  any  Peril  from  this  Law,  though  every  Veffel  brought 
him  Accounts  of  her  good  Health.  Is  this  then  that  great  Public  Duty,  which  the 
State  fo  rigoroufly  exacts,  that  none  of  its  Subjedts  fhall  marry  a  Second  Hufband  or  Wile, 
living  the  Firft  ? 
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It  is  well  known,  that  a  Divorce  for  Adultery  does  not  diffolve  the  Bonds  of  Matrimony  ; 
the  Relation  of  Hufband  and  Wife  ftill  exifts,  and  neither  Party  can  marry  again  ;  and  yet 
the  Day  after  that  Divorce  is  pronounced,  fhe  can  marry  any  Man  fhe  pleafes  without 
offending  againfl  this  Law.  It  is  not  then  in  this  Adi  of  Parliament  we  are  to  find  the 
Publick  Duties  which  the  State  exadts  from  a  Hufband  and  Wife ;  for  in  many  Cafes  a 
Second  Marriage  is  not  punifhed,  or  even  condemned  by  it. 

Pofiibly  the  Gentleman  may  urge,  that  a  Wife’s  refiding  Abroad  for  Seven  Years  may  be 
by  Collufion  to  give  the  Hufband  an  Opportunity  of  marrying  again  without  committing 
Felony  :  In  fhort,  if  your  Lordfhips  yield  to  this  Objection  of  Collufion,  it  is  impoffible 
to  forefee  to  what  extravagant  Lengths  you  may  be  carried  in  Support  of  the  Propofition, 
that  the  noble  Lady  at  the  Bar  is  to  all  Civil  Purpofes  fingle,  but  to  all  Criminal  Purpofes  a 
Wife.  The  Cafe  of  a  Perfon  who  committed  a  fraudulent  Ad:  of  Bankruptcy,  on  which  a 
CommifTion  iffued,  and  for  a  Concealment  of  Part  of  his  Effects  he  was  tried  and  executed, 
has  been  mentioned  :  The  Cafe,  fo  far  from  maintaining  the  Propofition,  is  an  Authority 
againft  it :  The  collufive  Ad:  of  Bankruptcy  was  deemed  equivalent  to  a  real  one  ;  it: 
bound  the  Bankrupt  to  all  Civil  and  Criminal  Purpofes  ;  it  fubjedled  his  Property  to 
be  feized  for  the  Benefit  of  his  Creditors;  it  fubjeded  his  Perfon  to  the  Punifhment 
ordained  by  the  Bankrupt  Laws  5  there  is  no  Diftindion  made  between  Civil  and  Criminal 
Purpofes. 

Suppofe  a  Commiffion  of  Bankruptcy  iffuing  fairly  upon  a  Real  Ad  of  Bankruptcy,  and 
a  Concealment  by  the  Bankrupt ;  and  let  me  fuppofe  farther,  which  is  nor  an  impoffible 
Thing,  that  the  Commiffion  by  Collufion  between  the  Affignees  and  the  Bankrupt  is 
fuperfeded,  as  having  improperly  iffued,  by  an  Order  of  my  Lord  Chancellor,  and  an 
Indidment  fliould  be  afterwards  preferred  for  the  Concealment,  would  any  Judge  fuffer  a 
Man  to  be  tried  as  a  Felon  under  thefe  Circumffances  on  a  Suggeffion  of  Fraud  in  fuperfeding 
the  Commiffion  ?  Certainly  not :  I  am  perfuaded  every  Judge,  who  now  affifts  your  Lord¬ 
fhips,  would  tell  the  Profecutor  he  had  miftaken  the  Place  to  examine  the  Fraud  ;  that  he 
ought  to  have  applied  to  the  Court  of  Chancery,  which  has  excluffve  Jurifdidion  in 
Bankruptcy  ;  and  dired  the  Prifoner  to  be  acquitted. 

Fermcr' s  Cafe,  in  Lord  Coke's  Reports,  was  cited  to  your  Lordfhips  to  prove,  that  Ads 
Temporal  and  Ecclefiaftical  may  be  avoided  for  Collufion  :  Does  that  learned  Judge  fay, 
where  fuch  Ads  are  to  be  avoided  ?  No ;  but,  my  Lords,  to  illuftrate  that  Paflage  he 
refers  to  a  Cafe  reported  in  Lord  Chief  Juftice  Dyer's  Reports;  and  there  it  appears,  that 
the  Ad  of  the  Ecclefiaftical  Court,  which  was  granting  an  Adminiftration,  had  been 
repealed  in  the  Ecclefiaftical  Court  for  Collufion.  If  I  wanted  Authorities  to  add  to  thole 
I  have  cited,  I  would  borrow  this  to  put  into  the  Number  ;  becaufe  it  is  a  dired  Proof, 
that  the  Ecclefiaftical  Court  have  a  Power  to  fet  afide  their  own  Ads  for  Fraud. 

A  Cafe  of  Lloyd  and  Maddoxs  was  cited  from  Moore's  Reports  to  prove,  that  the 
Ecclefiaftical  Courts  had  a  Power  to  examine  into  the  collufive  Means  of  obtaining  a  Judg¬ 
ment  in  the  Temporal  Courts ;  and  ffiall  not,  fay  the  Gentlemen,  the  Temporal  Courts  take 
the  fame  Liberty  with  the  Sentences  of  the  Ecclefiaftical  ?  The  Cafe  need  only  to  be  dated 
to  ffiew  the  Fallacy  of  the  Argument.  A  Perfon  claiming  a  Legacy  fries  in  the  Ecclefiaftical 
Court,  the  proper  Forum  for  the  Recovery  of  that  Demand  :  The  Defendant  in  Anfwer 

fays,  I  have  nothing  to  pay  you  with ;  fuch  a  one,  a  Daughter  of  the  deflator,  has  fued  me 

in  a  Court  of  Law  for  a  Debt;  has  recovered  a  Judgment  againft  me  ;  I  muft  pay  that 
Debt ;  I  cannot  pay  your  Legacy,  unlefs  I  pay  it  out  of  my  own  Pocket,  and  nothing 

can  be  more  unjuft.  The  Executor  is  to  adminifter  the  Effeds  as  far  as  they  go,  but  not 

to  pay  the  Debts  out  of  his  own  Pocket.  The  Legatee  in  Anfwer  fair!,  the  Judgment  was 
by  Fraud,  and  the  Temporal  Court  would  not  prohibit  the  Ecclefiaftical  from  examining  into- 
the  Matter.  This  is  not  only  within  the  Principle  of  the  Common  Law,  the  Legatee 
having  an  Intereft  at  the  Time  of  the  Fraud  committed,  but  falls  within  the  Statute  of 
Queen  Elizabeth ,  which  ordains,  that  every  Judgment  in  any  Temporal  Court  by  Collufion 
is  utterly  null  and  void,  as  if  it  had  never  exifted  ;  it  is  void  againft  every  Perfon 
having  an  Intereft ;  it  is  void  by  force  of  the  Statute  againft  the  Crown  demanding  a 
Forfeiture. 

A  learned  Friend  of  mine,  who  fpoke  in  the  Caufe,  and  who  did  me  the  Angular  Honor 
of  attending  to  me,  not  for  what  I  Laid ,  but  for  what  I  omitted,  obferved  to  your  Lord¬ 
fhips,  that  I  had  avoided  entering  into  the  Effedt  of  Fraud  and  Collufion  upon  the  Stenence, 
unlefs  by  citing  the  Cafe  of  Hatfield  and  Hatfield.  I  knew  it  would  fall  to  my  Share  to 
trouble  your  Lordfhips  upon  that  Subjedt ;  and  to  avoid  a  Repetition,  I  contented  rnyfelf 
in  that  Stage  of  the  Bufinefs  with  relying  upon  the  Cafe  of  Hatfield  and  Hatfield ,  which 
appeared  to  me  alone  fufficient  to  anfwer  every  Argument  upon  Collufion. 
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It  is  pretty  fingular,  that  as  Hatfield  and  Hatfield  was  a  Cafe  in  Equity,  and  Two  of  the 
mod  eminent  Equity  Counfei  in  this  Kingdom  appear  for  the  Profecution,  that  neither  of 
them  thought  fit  to  grapple  with  that  Cafe  •,  they  found  in  the  Principles  of  the  Court  of 
Equity,  that  it  was  not  to  be  anfwered,  and  therefore  prudently  paded  it  over  to  thofewho 
fliould  think  fit  to  engage  with  it.  A  Woman  claimed  Forty  Pounds  a  Year,  which  was 
vefted  in  a  Truflee  for  her  Ufe  ;  but  there  was  another  Devife  of  an  Annuity  of  Ten  Pounds 
a  Year  out  of  Lands,  and  a  Legacy  diredtly  given  her.  The  former  Hufband  releafed  to 
the  Heir  at  Law  of  the  Second  Hufband,  who  had  made  thefe  Provifions  for  his  fuppofed 
Wife  ;  flie  files  her  Bill ;  the  Fil'd  Hufband  in  his  Anfwer  dates  all  the  Circumdances  of  their 
Marriage,  the  Time,  the  Place,  the  Miniifer,  and  the  Perfons  prefent,  to  avoid  the  Effedl 
of  the  Releafe.  A  Suit  of  Jadlitation  is  indituted  in  the  Ecclefiadical  Court  by  Coliufion 
with  the  Second  Hufband,  after  Proof  of  the  Marriage  in  the  Caufe  in  the  Exchequer,  and 
die  is  declared  a  feparate  Woman,  and  the  Widow  of  the  Deceafed  •,  the  Court  of  Exchequer 
received  the  Sentence  as  conclufive  Evidence  :  On  an  Appeal  to  the  Ploufe  of  Lords  the 
Decree  is  affirmed. 

If  it  had  flood  merely  upon  the  printed  Cafes  in  the  Houfe  of  Lords,  I  fliould  conceive 
your  Lordfhips  could  not  have  entertained  a  Doubt;  but  the  Cafe  is  mentioned  in  Sir  John 
Strange's  Reports,  when  he  was  net  a  young  Man ;  and  the  Ground  of  the  Determination 
is  dated  to  be,  that  the  Sentence  was  conclufive.  The  Cafe  is  mentioned  alfo  by  Mr.  Vtner 
in  his  Abridgment ;  where  he  adds,  that  the  Floufe  of  Lords  held,  that  a  Sentence  in  the 
Ecclefiadical  Court  could  not  be  impeached,  though  the  Proceedings  were  faint  and  by 
Coliufion.  This  clear  and  direct  Authority  is  to  be  got  rid  of,  and  avoided  in  this  Manner : 
Mr.  Finer  is  a  nonfenfical  Writer  •,  you  are  not  to  give  Credit  to  what  he  fays.  I  fliould 
have  hoped  that  Gratitude  to  Mr.  Finer' s  Memory  would  have  repreffed  that  Obfervation  : 
He  has  fhortened  the  Hours  of  the  Labour  of  Lawyers,  and  more  particula  iy  of  thofe  who 
are  in  great  Bufinefs.  But  to  Cafes  in  themfelves  irrefragable,  with  Decifions  upon  the 
very  Point,  Anfwers  cannot  be  given  by  Argument ;  unlefs  your  Lordffiips  will  dignify  thofe 
Obfervations  with  the  Name  of  Argument. 

The  Cafe  of  Lady  Mayo  was  cited  from  Dodlor’s  Commons,  which  is  very  material  to 
the  Caufe  now  before  your  Lordffiips.  It  was  a  Cafe  of  Fraud  and  Coliufion,  difeovered  in; 
the  Prerogative  Court  upon  the  Appeal,  which  had  been  pradlifed  in  the  Confiflory  Court 
of  the  Biffiop  o f  -London  :  The  Fraud  was  apparent  •,  he  that  ran  might  read  it  :  But  what 
laid  the  Judge  of  the  Prerogative  Court  ?  You  muft  go  into  the  Confiflory  Court,  where 
the  Fraud  was  committed  ;  I  can  give  you  no  Relief.  There  the  Coliufion  muft  be  gone 
into,  there  Redrefs  may  be  had,  there  the  Honour  of  the  Court  will  be  vindicated.  This 
.is  the  Opinion  of  a  living  Judge  of  high  Character  for  his  Abilities  and  Integrity;  a  greater 
Man  perhaps  never  fat  at  the  Head  of  that  Court. 

Your  Lordffiips  have  been  preffed  to  give  a  more  favourable  Attention  to  the  Willies  of 
the  Profecutor,  as  the  prefent  is  a  Criminal  Proceeding.  Is  it  the  Principle  or  Genius  of 
this  Country  to  be  more  active  to  find  out  and  pu'nifh  Crimes,  than  to  give  Effedl  to  Civil 
•  Rights? 

My  Lords,  There  is  a  Benignity  in  the  Laws  of  this  Country  to  the  Frailties  of  Mankind  ; 
the  Judges  are  attentive  and  zealous,  that  the  Civil  Juflice  of  the  Country  be  flridlly  ad- 
miniftered,  and  will  not  fuffer  any  Contrivance,  Chicane,  Accident,  or  Negledt  to  defeat 
it;  but  in  Criminal  Profecutions  they  are  humane,  they  make  great  Allowances,  and  are 
rot  over  anxious  to  difeover  Criminals.  This  Obfervation  is  verified  by  daily  PraClice. 
In  a  Civil  Caufe,  if  the  Trial  comes  on  before  the  Plaintiff  expefts  it,  if  a  Witnefs  be  out 
of  the  Way,  if  the  Verdidl  be  in  Favour  of  a  Defendant  contrary  to  the  Evidence,  the 
Verdidt  is  fet  afide,  and  a  new  Trial  ordered  and  Juflice  done  :  But  in  a  Criminal  Profecution, 
if  the  Verdidl  be  in  Eavour  of  the  Defendant,  though  it  arifes  from  the  Abfence  of  a 
Witnefs,  or  from  any  other  Accident,  or  it  be  given  contrary  to  the  cleared  and  mod  fatif- 
fadlory  Proof  of  Guilt,  though  not  One  of,  the  Jury  can  ffiew  his  Face  without  a  Bluffi,  yet 
the  Verdidl  Hands,  and  a  new  Trial  is  never  granted  ;  it  was  even  denied  in  Perjury  com¬ 
mitted  in  the  Time  of  King  William ,  where  the  Defendants  had  the  Wickednefs  to  corrupt 
the  Wirneffes  for  the  Profecution  to  keep  out  of  the  Way  ;  for  whenever,  and  by  what¬ 
ever  Means,  there  is  an  Acquittal  in  a  Criminal  Profecution,  the  Scene  is  clofed  and  the 
Curtain  drops. 

I  cannot,  my  Lords,  fit  down  without  reminding  your  Lordffiips,  that  in  the  Courfe  of 
the  Argument  have  been  cited  many  Determinations  in  the  Temporal  Courts  by  Judges  who 
had  no  Partiality  to  the  Ecclefiadical  Jurifdidlion,  acknowledging  their  Authority,  and 
declaring  und  Voce ,  that  in  all  Cafes,  where  they  have  an  exclufive  Jurifdidlion,  the  Sentence  is 
final  and  conclufive  :  There  is  not  an  Exception  to  be  found  in  the  Books.  Some  of  thefe 

C  c  Declarations 
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Declarations  were  made,  when  the  Judges  of  the  Temporal  Courts  were  exceedingly  jealous  of 
the  Ecclefiaftical,  and  when  they  were  even  in  a  State  of  Warfare. 

Does  the  prefent  Cafe  call  upon  your  Lordfhips  to  break  down  the  Boundaries,  which  the 
Conftitution  has  fixed  between  the  Temporal  and  Ecclefiaftical  Courts,  or  to  invade  thofe 
Rules  of  Decifion  which  have  been  tranfmittcd  from  the  earlieft  of  Times?  Is  there  an 
Authority  to  warrant  your  Lordfhips  in  taking  fo  extraordinary  a  Step  ? 

Is  it  expe&ed,  that  your  Lordfhips  are  to  be  more  jealous  in  finding  out  Crimes  and 
punifhing  Offenders  than  your  Anceftors?  and  to  accomplifh  thofe  Purpofes,  that  you 
will  disregard  the  Authorities  of  the  Law,  the  Practice  of  Ages,  and  the  Spirit  of  the 
Englijh  Conftitution  ? 

If  the  Matter,  inftead  of  being  clear  in  Favour  of  the  noble  Lady  at  the  Bar,  as  I 
conceive  it  to  be,  had  been  only  doubtful,  I  am  perfuaded  your  Lordfhips  would  pronounce 
an  Acquittal. 

It  is  the  Duty  and  Pradice  of  every  Judge  in  a  Criminal  Profecution  to  let  the  Jury 
know,  that  if  there  hangs  a  Doubt  in  the  Caufe,  they  ought  to  give  the  Turn  of  the  Scale 
in  Favour  of  Innocence,  and  acquit  the  Prifoner. 

Can  your  Lordfhips  after  an  Argument  of  Three  Days,  in  which  fo  many  refpedtabie 
Determinations  in  Favour  of  the  Ecclefiaftical  Jurifclidion  have  been  cited,  lay  your  Hands 
upon  your  Breafts  and  fay,  here  is  no  Doubt ;  the  Sentence  of  the  Ecclefiaftical  Court,  upon 
the  Faith  of  which  and  by  the  Advice  of  a  Perfon  of  the  Firft:  Knowledge  and  Abilities  in 
the  Ecclefiaftical  Law  the  noble  Lady  adted,  is  a  Nullity  and  of  no  Avail  •,  and  that  fhe  has 
intentionally  violated  the  Laws  of  her  Country  and  become  a  Felon  ? 

My  Lords,  I  will  not  permit  myfelf  to  lufpedl  any  One  of  your  Lordfhips  can  entertain 
fuch  an  Opinion  ;  and  I  fit  down  with  the  moil  perfett  Confidence,  that  by  your  Lordfhips 
Judgment  the  noble  Lady  at  the  Bar  will  be  difmiffed  from  any  farther  Attendance  upon 
your  Lordfhips. 

Lord  High  Steward.  A  noble  Lord  afks.  Whether  in  that  Cafe  you  cited,  where  an 
Adion  was  brought  againft  Mr.  Thomas  Hervey ,  the  Court  upon  hearing  the  Sentence  in  the 
Ecclefiaftical  Court  refufed  to  proceed  farther  in  it ;  or  whether  it  was,  that  the  Caufe  was 
then  depending  in  the  Ecclefiaftical  Court  ? 

Mr.  I Vallace ,  I  will  give  your  Lordfhips  an  Account  from  my  Memory,  confirmed  by 
a  Note  taken  in  a  fubfequent  Caufe  ;  and  if  there  is  any  Doubt  upon  the  Fads,  I  ant 
happy  to  acquaint  your  Lordfhips,  that  you  will  have  much  better  Information  upon  the 
Subjed  from  the  noble  Judge  who  tried  the  Caufe.  Mr.  Hervey  and  the  Lady  had  lived 
feparate  feveral  Years,  during  which  Time  a  Creditor,  who  had  furnifhed  her  with 
Neceffaries,  brought  an  Adion  againft  Mr.  Hervey  ;  he  denied  his  Marriage  ;  there  had 
not  been  a  Sentence  at  that  Time  in  the  Ecclefiaftical  Court  *,  the  Jury  were  fatisfied  with  the 

Evidence  of  the  Marriage,  and  found  a  Verdid  againft  Mr.  Hervey. - Another  Creditor, 

who  had  furnifhed  Neceffaries  for  the  Lady  afterwards,  brought  his  Action  againft  Mr. 
Hervey ,  and  was  provided  with  the  fame  Evidence  which  had  fatisfied  the  former  Jury  ; 
but  between  the  Time  of  the  former  Trial  and  the  Trial  of  this  Caufe  a  Suit  of  Jadtication 
had  been  inftituted  in  the  Ecclefiaftical  Court  by  Mr.  Hervey  againft  the  Lady,  and 
a  Sentence  pronounced  in  his  Favour,  which  was  offered  in  Evidence :  The  learned 
Judge  conceived  himfelf  bound  by  that  Sentence,  as  the  Judgment  of  a  Court  of  com¬ 
petent  Jurifdidtion  :  There  was  no  Impofition  upon  the  Creditor,  no  Occafion  for  an 
Alarm  by  the  Decifion,  the  Debt  was  not  contraded  during  Cohabitation,  no  Adi  of  Mr. 
Hervey' s  had  induced  the  Creditor  to  furnifh  the  Neceffaries  to  her  as  his  Wife,  he  renounced 
the  Relation ;  the  Plaintiff  gave  Credit  upon  the  Marriage  itfelf,  and  therefore  took  upon 
him  to  Tatis fy  the  Court  that  there  was  a  legal  Marriage  :  The  Sentence  of  the  Ecclefiaftical 
Court  had  determined  the  Point;  the  Judge  apprehended  that  the  Queftion  was  doled,  and 
that  he  was  bound  to  give  Faith  and  Credit  to  the  Sentence ;  and  the  Plaintiff  failed  on 
Account  of  the  Sentence,  though  it  was  afterwards  reverfed  upon  an  Appeal. 


JDoflor  Calvert. 

My  Lords,  The  Queftion  arifing  upon  the  Sentence  which  has  taken  up  fo  much  of  your 
Lordfhips  Time,  feems  now  confined  to  a  narrower  Compafs  than  we  at  firft  apprehended. 

My  Lords,  When  the  Counfel  for  the  noble  Duchefs  at  your  Lordfhips  Bar  offered  the 
Sentence  in  the  Ecclefiaftical  Court  to  be  read  as  concluftve  Evidences  it  was  deftred  by 


[  99  ] 

the  Counfel  on  the  other  Side,  that  the  Reft  of  the  Proceedings  in  that  Caufe  might  like- 
wife  be  read.  This  railed  a  Belief  in  us,  that  Exception  would  be  taken  to  the  Nature  of 
this  Sentence  in  particular,  as  differing  from  Sentences  in  other  Matrimonial  Caufes. 

My  Lords,  We  apprehended  it  would  be  Lid,  as  indeed  it  was  by  fome  of  the  Counfel 
on  the  other  Side,  that  a  Proceeding  in  a  Caufe  of  Jactitation,  when  the  I  flue  of  it  was, 
pronouncing  for  the  Jaftiration,  and  the  Defendant  enjoined  Silence  (let  the  Proceeding  in 
that  Caufe  have  been  what  it  might)  would  not  amount  to  a  pofitive  Decree  againit  a 
Marriage,  but  it  would  be  merely  a  Difmiflion  of  the  Party  ;  that  it  would  amount  to  no 
more  than  this,  that  nothing  had  been  proved  for  the  prelent,  and  that  the  Judgment  never 
would  become  decretal. 

My  Lords,  I  take  it  to  be  a  mere  Miftake,  to  fpeak  of  Proceedings  in  fuch  a  Caufe  in 
;that  Way  ;  but  however,  we  have  it  now,  as  I  underftand,  in  Concefiion  from  the  Counfel 
on  the  other  Side,  and  we  are  perfedtly  agreed  about  the  Nature  of  the  Sentence  :  Ic 
has  been  allowed,  it  is  as  complete  a  Sentence  againfl  a  Marriage,  as  if  it  had  been  pro¬ 
nounced  in  a  Caufe  of  Nullity  of  Marriage. 

My  Lords,  A  Conceflion  of  this  Sort  coming  from  the  Counfel  on  the  other  Side,  your 
Lordfhips  will  fee,  muft  leave  them  much  ernbarralfed  •,  firft,  by  their  own  Conceflions  of 
the  Effedts  fimilar  Judgments  have  had  in  other  Queftions ;  and  likewife  by  the  Act  of 
Parliament,  upon  which  alone  this  Profecution  can  be  founded. 

My  Lords,  It  is  conceded,  that  fome  Judgments  of  the  Ecclefiaftical  Courts  are  final  as 
to  Matrimony  •,  but  if  they  concede  that  fome  are,  there  is  now  remaining  no  Objection  to 
this  in  particular.  Your  Lordfhips  will  fee  how  much  this  is  fupported  by  the  Statute,  on 
which  the  Profecution  is  founded  .5  becaufe  the  Exceptions  out  or  that  Statute  go  direCtly  to 
thofe  Sentences,  with  which  it  is  now  allowed  this  is  upon  a  Footing.  Can  it  therefore  with 
any  Propriety  be  now  urged,  that  it  ought  not  to  be  received  as  conclulive,  becaufe  there 
is  a  Poffibility  of  fetting  it  afide  ?  This  feemed  aftoni filing  to  the  learned  Gentleman,  who 
who  fpoke  firft  on  the  other  Side ;  that,  as  it  is  allowed  that  the  Court  who  paffed  that 
Sentence  could  at  any  Time  upon  proper  Evidence  reverfe  it,  it  fhould  be  urged  in  this 
Judicature  as  conclufive  upon  your  Lordfhips.  Many  inftances  have  been  given,  where 
Sentences  not  more  final  or  irrevocable  than  this  have  been  allowed  in  the  Common  Law 
Courts.  ,If  in  a  Caufe  of  Nullity  a  Marriage  be  pronounced  to  be  void,  it  would  not  be 
contended  a  Moment,  but  that  fuch  a  Sentence  is  within  the  Exception  of  the  Adt ;  and 
,  no  Perfon  marrying  again  after  fuch  a  Sentence  could  be  an  Object  of  Punifhment  under 
that  Act.  It  is  furely  therefore  a  very  confiderable  Conceflion,  and  fufficient  to  juftify 
,-the  Reliance  we  have  upon  it,  that  it  is  a  pofitive  and  diredt  Sentence  againft  the 
Marriage. 

My  Lords,  The  Ground  of  fome  of  the  Exceptions  out  of  the  Act  of  Parliament  feems 
>  to  be  the  Notoriety  of  the  State  of  the  Party,  which  leaves  no  Room  for  Impofition  on  the 
Perfon  with  whom  the  Second  Marriage  is  contracted  ;  for  the  Adt  has  not  in  View  merely 
-  the  Punifhment  of  the  Offence  as  againft  Morality,  becaufe  the  Exceptions  are  fuch  which 
allow  in  many  Cafes  a  Second  Marriage,  though  the  Firft  is  really  in  force.  The  Objedt 
therefore  of  the  Adt  of  Parliament  feems  to  be  this,  that  theres  fhould  be  no  Deceit  put 
upon  the  Perfon;  it  is  expreffed  by  the  Preamble  in  thefe  Words:  “Whereas  many 
“  Perfons  going  from  one  County  to  another,  or  into  Places  where  they  are  not  known, 
“  marry  again  ;  therefore  be  it  enadted  :**  But  when  there  has  been  any  Proceeding  of  this 
Sort,  when  there  has  been  any  Queftion  litigated  in  the  Ecclefiaftical  Court  relative  to  that 
Marriage,  and  when  the  Sentence  of  the  Court  is  againft  that  Marriage,  I  believe  it  is  no 
Strain  of  the  Interpretation  of  that  Adt,  to  fuppofe  it  is  one  of  thofe  Cafes,  in  which  no 
Profecution  of  this  Sort  ought  to  be  carried  on. 

My  Lords,  The  Variety  of  Inftances  that  have  been, produced  to  fhew,  that  whenever  any 
Sentence  of  this  Sort  has  been  produced,  it  has  been  conftantly  attended  to  by  all  Civil 
Jurifdidtions,  will  not  bear  a  Contradiction  •,  nothing  can  be  more  clear.  To  all  the  Cafes 
that  have  been  quoted  on  our  Side,  I  do  not  apprehend  that  any  Anfwer  has  been  given  to 
affedt  their  Authority  ;  what  is  more,  there  has  been  no  Cafe  cited  on  the  other  Side : 
Therefore,  if  a  Series  of  Authorities  will  eftablifh  any  Point,  it  is  to  be  conceded,  that  in 
all  Civil  Cafes  a  Sentence  thus  pronounced  by  a  Court  having  a  competent  Jurifdidtion, 
where  the  Queftion  has  come  before  that  Court,  Marriage  or  not  Marriage,  will  be  received  : 
the  Queftion  then  will  come  to  this ;  If  it  can  be  eftablifhed,  that  in  Civil  Suits  it  would  be 
received,  ought  it  not  to  have  the  fame  Effect  in  a  Criminal  Profecution  ? 

My  Lords,  For  that  Purpofe  there  have  been  Cafes  cited  to  your  Lordfhips  ;  that  of 
the  King  againft  Vincent ,  where  there  was  a  Profecution  fora  Forgery,  and  the  Probate  was 
;  received  as  conclufive  Jividence  againft  that  Forgery. 

3  My 
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My  Lords,  In  anfwer  to  that  it  was  urged  only,  that  it  was  a  Cafe  that  was  too  flrong, 
and  they  could  not  give  Credit  to  the  Reporter.  That  Anfwer  feems  by  no  Means 
latisfadlory,  efpecially  as  it  does  not  meet  with  Support  from  any  fubfequent  Authority, 
fince  none  has  been  quoted  that  comes  up  to  the  Point.  Two  or  Three  Cafes  have  been 
mentioned.;  but  when  they  are  confidered,  and  the  Circumftances  they  were  attended 
with,  your  Lordfhips  will  find,  it  does  not  appear  that  they  come  up  to  the  Cafe  in 
Queftion.  In  Two  of  thefe  Inftances  the  fuppofed  Teftators  were  living.  My  Lord?, 
It  was  a  grofs  Impofition,  and  the  whole  Proceeding  a  mere  Mifiake,  and  nothing 
more.  The  Tefiator  came  into  Couit  to  give  Evidence  :  To  be  fure  a  Probate  under 
thefe  Circumftances  could  not  be  attended  to  •,  it  could  not  be  a  Probate  at  all  *,  nor 
could  it  be  contended,  that  the  Probate  of  the  Will  of  a  living  Perfon  could  be  received 
in  Evidence.  I  know  the  Treatment  it  received  in  the  Court  of  Prerogative  in  that  Cafe, 
where  Stirling  was  executed  for  a  Forgery.  I  enquired,  to  fee  how  that  (lands,  and  I  do  not 
•find  there  were  any  Proceedings  to  reverie  or  revoke  the  Probate  ;  the  Thing  was  too  ablurd 
to  require  a  judicial  Difquifition.  I  was  informed,  a  Pen  was  drawn  through  the  Probate, 
and  on  the  Margin  was  written  the  Word  void.  There  were  Two  other  Cafes  mentioned  of 
Indidlments  for  forging  Wills,  where  it  was  faid,  that  there  was  a  Probate  exifting  ;  but  It 
•does  not  appear  throughout  thefe  Cafes,  that  any  Mention  was  made  of  the  Probate  at  the 
Trial,  or  that  the  Exception  was  taken  for  the  Prifoners.  We  pointed  out  to  your  Lord- 
ihips  the  great  Inconvenience  that  would  arife  from  going  on  to  enquire  into  Queftions  of 
this  Sort  in  Two  different  Judicatures.  It  was  afiferted - 

A  Lord.  Whether  the  Scratch  with  a  Pen  through  the  Probate  in  the  Cafe  of  Stirling 
•was  done  by  any  Order  of  the  Court  ? 

Do5l or  Calvert.  Mot  by  any  judicial  Order,  I  believe.  I  apprehend  it  never  came 
judicially  before  the  Court :  By  whom  it  was  done  I  know  not.  I  am  not  acquainted 
with  that. 

My  Lords,  It  was  afierted  by  the  Counfel  on  the  other  Side,  that  no  Decifion  of  a 
Civil  Nature  could  be  applied  to  any  Criminal  Queftion  :  It  was  afierted,  but  I  did  not  find 
that  it  was  fupported  by  any  Principles  or  Authorities. 

My  Lords,  We,  on  the  other  Hand,  did  fubmit  to  your  Lordfhips,  that  the  Incon- 
veniencies  arifing  from  fuch  different  Enquiries  might  be  extremely  great ;  for  if  they 
produce  different  Judgments  upon  the  fame  Point,  the  Perfons,  who  fhould  be  affedled  and 
interefted  under  them,  under  fuch  a  Predicament  might  find  it  difficult  to  know  what 
fhould  be  their  Duty.  We  pointed  out,  that  in  cafe  the  Sentence  now  in  Queftion  remains 
in  Force,  which  I  truft  it  will,  notwithftanding  any  Judgment  that  may  be  paffed  in  this 
Court  ;  yet  if  you  fhould  proceed  to  cenfure  the  Perfon  thus  feparated  from  the  fuppofed 
former  Hufband,  from  this  Contrariety  of  Judgments  the  greateft  Confufion  would  arife  5 
for  you  would  cenfure  the  Perfon  for  marrying  again,  as  being  the  Wife  of  that  Hufband, 
of  whom  it  had  been  diredlly  in  Ififue  and  determined  that  fhe  was  never  the  Wife.  This, 
my  Lords,  appears  to  us  a  very  confiderable  Abfurdity.  The  only  Anfwer  I  heard  to  that 
was  rather  avowing  the  Inconvenience  than  removing  it.  When  it  was  afked,  In  what 
Predicament  would  a  Woman  ftand  under  thefe  Circumftances  ?  it  was  faid,  fhe  would  be 
a  Wife  to  Criminal  Purpofes,  but  not  fo  as  to  Civil  Confiderations.  What  the  Diftindlion 
meant  I  confefs  I  do  not  well  underftand ;  but  it  was  faid,  the  noble  Lady  at  the  Bar 
fhould  be  confidered  as  a  Wbfe  to  all  Criminal  Purpofes,  becaufe  Perfons  cannot  ablolve 
themfelves  from  their  public  Duties.  I  never  underftood,  that  with  regard  to  Matrimony 
any  Party  could  abfolve  himfelf  from  his  private  Duties  neither:  I  always  underftood  it,  as 
far  as  his  own  Adi  could  aftedt  it,  to  be  an  indelible  Obligation.  But  what  are  the  Duties 
to  the  Publick,  which  a  Perfon  in  this  Situation  fhould  be  aniwerable  for?  A  Woman  by 
Law  feparated  from,  and  even  pronounced  not  to  be  the  Wife  of,  the  fuppofed  Hulhand, 
and  to  whom  fhe  cannot  return  ;  I  do  not  know  what  Duties  there  are,  that  fire  fhould  be 
anfwerable  to  the  Publick  for  :  It  is  contended,  that  of  not  marrying  again  ;  but  this  is 
exprefsly  contrary  to  the  Meaning  of  the  Adi  itfelf,  which  provides  that  in  many  Cafes, 
even  where  the  former  Marriage  remains  in  Force,  yet  a  Second  Marriage  (hail  not  be 
Criminal  •,  as  in  the  Cafe  of  a  Separation  a  Menfa  et  Lhoro  there  is  no  Doubt,  that  the 
Parties  remain  Man  and  Wife  as  much  as  if  they  had  never  been  divorced;  nay,  it  is 
fo  merely  a  temporary  Separation,  that  there  is  no  Qccafion  for  a  judicial  Proceeding  to 
bring  them  together  again  ;  for  whenever  the  Parties  chufe  to  cohabit,  they  may  live 
together,  and  are  as  completely  Man  and  Wife,  as  if  no  Separation  had  happened.  It  has 
been  obf  rved,  that  lbme  Inconveniencies,  which  were  removed  by  the  late  Marriage  Adi, 
might  be  introduced  again  under  thefe  Suits  of  Jadlitation:  It  is  certainly  fomewhat  un¬ 
intelligible  how  thefe  Suits  could  be  applied  to  thofe  Purpofes.  The  Grievance  mentioned 
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is  this,  that  (ingle  Women  contracting  Debts  did,  before  that  Ad  of  Parliament,  procure 
themfelves  to  be  clandeftinely  married  to  Perfons  with  whom  they  never  intended  to 
cohabit,  but  merely  with  a  View  fraudulently  to  protect  themfelves  againft  their  Creditors. 
Now,  can  it  be  argued,  that  by  going  into  the  Ecclefiaftical  Court,  and  obtaining  a 
Sentence  in  a  Caufe  of  Jadlitation,  that  End  would  be  anfwered  ?  What  !  when  a  Woman 
wants  a  Hufband  to  proted  her  from  her  Debts,  (hall  fhe  get  herfelf  fraudulently  releafed 
from  her  Hufband  ?  It  feems  it  would  have  quite  a  contrary  Effed,  and  cannot  anfwer  the 
Purpoie  for  which  it  would  be  intended.  It  any  of  the  excellent  Regulations  made  by  that 
Adt  are  in  Danger  of  being  infringed  upon  by  undue  Pradices,  it  were  worthy  the  Legiflature 
to  attend  to  it,  and  provide  againft  them  ;  but  a  Court  of  Juftice  cannot  for  fuch  Reafons 
depart  from  ancient  and  eftablifhed  Modes  of  Proceedings :  And  in  this  Cafe  thefe  Con- 
fiderations  ought  not  to  have  the  leaft  Weight,  becaufe  there  is  not  any  Ground  for  the 
Apprehenfion.  In  the  Proceedings  in  this  Criminal  Court  therefore  your  Lordfhips  ought 
to  receive  thefe  Sentences  upon  the  very  fame  Principles,  or  indeed  broader,  than  a  Civil 
Court  *,  for  who  fhall  pretend  to  fay,  that  in  a  Civil  Queftion  Parties  may  avail  themfelves 
of  fuch  a  Suit  ?  But  where  a  Perfon  is  brought  merely  to  anfwer  for  a  Crime,  and  for 
the  Purpoie  of  Punilhment,  who  fhall  fay,  that  it  is  confonant  to  the  Principles  of  Law 
that  fuch  a  Defence  fhould  not  avail?  So  rigorous  a  Determination  in  Criminal  Cafes  has 
not  been  fupported  on  any  Authority,  or  eftablifhed  on  any  Principle.  Upon  the  Authorities 
therefore  which  have  been  quoted,  and  which  remain  unfhaken  and  uncontradided,  we  do 
fubmit  to  your  Lordfhips,  that  thefe  Two  Points  are  well  eftablifhed.  But  it  has  been  Paid , 
that  we  are  now  arguing  for  what  is  not  open  to  be  confidered  on  the  general  Principles  of 
Law*,  becaufe  this  Queftion  has  been  already  decided  by  the  very  Ad  upon  which  the 
Profecution  is  now  depending  ;  for  when  an  Ad  of  Parliament  makes  fome  Exceptions, 
the  true  Interpretation  of  that  Ad  is,  that  all  Cafes,  which  are  not  within  the  Exceptions, 
are  within  the  Prohibition. 

My  Lords,  Suppofing  that  to  be  a  good  Principle  of  Interpretation,  yet  it  may  very 
well  and  with  Propriety  be  contended,  that  the  Cafe  that  is  now  offered,  I  mean  the 
Sentence  pronouncing  againft  this  Marriage  in  a  Caufe  of  Jaditation,  is  within  the 
Exceptions  of  the  Ad  of  Parliament. 

My  Lords,  The  Two  Exceptions  are,  that  it  fhall  not  extend  to  any  Perfon,  who  is  at 
;  the  Time  of  fuch  Marriage  divorced  by  any  Sentence  had  in  the  Ecclefiaftical  Court  ;  or 
to  any  Perfon,  where  the  former  Marriage  hath  been,  or  hereafter  fhall  be,  by  Sentence  in 
any  Ecclefiaftical  Court,  decreed  to  be  void  and  of  no  Effed. 

My  Lords,  It  will  be  difficult  to  explain  the  latter  Words,  conneded  with  the  Provifion 
in  the  former  Claufe,  without  taking  in  the  very  Sentence  which  is  now  under  Confederation. 
The  general  Words  in  the  Firft  Claufe  are,  that  it  fhall  not  extend  to  thofe  Cafes,  in  which 
at  the  Time  of  fuch  Marriage  the  Perfon  was  divorced  by  any  Sentence  of  the  Ecclefiaftical 
Court. 

Now,  my  Lords,  the  Word  Divorce  has  always  been  applied,  not  only  to  Separations 
,a  Menfa  el  Thoro,  but  to  Divorces  a  Vinculo  Matrimonii  \  the  Firft  Claufe  therefore,  under 
the  general  Word  of  Divorce,  feems  to  take  in  both  thefe  Cafes,  whether  it  be  a  temporary 
.  Separation  for  Adultery  or  Cruelty,  or  whether  it  be  a  Divorce  a  Vinculo  Matrimonii.  If  that 
Claufe  applies  to  th'-fe  Two  Cafes,  I  would  afk,  what  is  the  Meaning  of  the  Second,  that 
fpeak.s  of  Sentences  declaring  a  Marriage  null  and  void  to  all  Effeds  ?  A  Sentence  pronouncing 
a  Marriage  null,  and  void,  and  of  no  Effed,  is  the  fameThing  as  a  Divorce  a  Vinculo  Matri¬ 
monii  \  becaufe  if  the  Marriage  has  ever  been  a  true  and  legal  Marriage,  it  is  well  known, 
that  no  judicial  Power  in  this ’Kingdom  can  put  an  End  to  it.  In  order  therefore  to  give 
i  every  Part  of  this  Ad  fome  Meaning,  it  ought  to  be  underftood,  that  the  Legiflature  by 
thofe  general  Words  muft  mean  any  Sentence  whatever,  by  which  the  Ecclefiaftical  Court 
fhould  have  pronounced,  that  there  is  no  Marriage,  or  that  a  Marriage  is  void  ;  it  being 
the  Purport  and  the  general  Objed  of  this  Ad  to  lave  not  only  the  Jurifdidion  of  the  Ec¬ 
clefiaftical  Court  (that  is  not  what  I  am  contending  for)  ;  but  it  is  to  lave  the  Innocence  of 
the  Perfons  ading  under  fuch  Sentences :  Becaufe  where  that  Queftion  has  been  agitated 
in  a  publick  Court  (for  the  Legiflature  does  not  fuppofe,  as  fome  of  the  Counfel  on  the 
other  Side  have  unwarrantably  fuppoled,  it  to  be  a  private  and  clandeftine  Tranfadion  *,  but) 
the  Conftitution  fuppofes  every  Court  to  be  open  and  publick,  and  Proceedings  there  to  be 
before  the  Face  of  the  World  ;  every  Body  may  fee  and  know  them,  if  they  pleafe  •,  and 
when  there  has  been  this  publick  Sentence  of  any  conftitutional  Court,  the  Meaning,  the 
Equity  of  the  Ad  muft  be,  that  any  One  of  thefe  Sentences  fhall  juftify  the  Party  ading 
under  it.  To  make  a  Diftindion  between  a  Caufe  of  Nullity  and  a  Caufe  of  Jaditation,  1  ap¬ 
prehend  can  be  founded  upon  nothing,  but  not  confidering  the  Nature  of  fhe  Proceedings ; 
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becaufe  I  cnn  hardly  put  a  Cafe,  which  would  be  a  proper  Subject  for  a  Suit  of  Nullity,  but 
it  might  likewife  be  proceeded  to  the  fame  Effect;  in  a  Suit  of  Jactitation  ;  the  only  Dif¬ 
ference  is,  the  Proof  being  put  upon  the  different  Party.  Suppofe  a  Perfon  means  to  dif- 
pute  the  Validity  of  his  Marriage  ;  he  may,  if  he  pleafes,  proceed  in  a  Caufe  of  Nullity  of 
Marriage  *,  in  which  Cafe  he  muff  date  the  Circumftances  of  his  Marriage,  and  the  Prayer 
of  his  Libel  will  be,  that  under  thefe  Circumftances  his  Marriage  may  be  pronounced  void  ; 
the  Sentence  then  would  be  direct  to  that  Point.  Suppofe,  on  the  other  Hand,  he  chufes 
to  bring  a  Suit  of  Jactitation,  and  charges  that  the  Woman  has  claimed  him  to  be  her  Huff- 
band  :  If  ffie  juftifies  that  Jactitation  by  pleading  her  Marriage,  it  is  incumbent  on  her 
then  to  ftate  the  Cafe,  and  to  go  into  the  Queftion,  whether  it  is  a  Marriage  or  no  ;  and 
if  in  that  juftificatory  Plea  fuch  Circumftances  be  ftated,  as  would  have  been  the  Contents 
of  the  Libel  in  a  Caufe  of  Nullity,  the  Sentence,  I  contend,  would  have  precifely  the  fame 
EfteCt. 

My  Lords,  I  have  known  more  Inftances  than  One  to  juftify  what  I  aftert.  The  Firft 
Suit  that  ever  was  brought  upon  the  Marriage  ACt  to  avoid  a  Marriage  by  reafon  of  Mi¬ 
nority,  where  the  Party  under  Age  was  married  by  Licence  without  the  Confent  of  Parents, 
was  by  a  Suit  of  Jactitation  :  It  was  the  Cafe  of  Frojl  and  Waldeck  in  1760.  I  looked  into 
the  Sentence  that  was  pronounced  in  that  Caufe,  and  it  was  precifely  in  the  fame  Words  as 
this  now  in  Queftion.  Will  any  Body  contend  that  it  is  not  an  effectual  Sentence,  de¬ 
claring  the  Marriage  between  thefe  Parties  void  ?  Your  Lordfhips  fee  it  is  a  Fallacy 
therefore  to  fay,  that  this  Method  of  Proceeding  in  a  Caufe  of  JaClitation  will  not  as  effec¬ 
tually  bring  on  the  Queftion  of  Marriage,  as  a  Caufe  of  Nullity  of  Marriage.  There  were 
Two  other  Cafes  afterwards  upon  that  ACt,  that  were  brought  in  the  fame  Way*,  neither 
of  them  came  to  a  Decifion,  but  the  Method  of  Proceeding  was  the  fame.  Afterwards 
there  wa«  a  Suit  upon  that  ACt  of  Parliament  brought  as  a  Caufe  of  Nullity  of  Marriage.1 
1  remember  it  being  made  a  Queftion,  whether  even  that  was  a  proper  Way  of  Proceed¬ 
ing  ;  but  the  Judge  was  of  Opinion,  that  the  Party  might  have  proceeded  in  either  Way, 
conceiving,  I  prefume,  that  the  Sentence  in  one  Way  would  be  as  effectual  as  in  the  other. 
With  what  Propriety  then  can  it  be  faid,  as  it  was  on  the  other  Side,  that  all  Proceedings' 
in  Caufes  for  Jactitation  of  Marriage  muft  be  with  an  ill  Intent  ? 

My  Lords,  It  doth  not  apply  at  all  to  the  Manner  of  Proceedings.  Suppofe  it  to  be 
true,  what  was  aflerted  by  the  Counfel,  and  I  believe  it  is  in  a  great  Meafure  fo,  that  thefe 
Suits  were  chiefly  ufed  for  the  Purpofe  of  enquiring  into  Contracts  of  Marriage  ;  for  be¬ 
fore  the  Marriage  ACt  put  an  End  to  fuch  Contracts,  it  was  difficult  for  Parties  to  know* 
whether  they  had  entered  into  fuch  Contracts  as  would  bind  them  or  no.  With  what  Pro¬ 
priety  can  it  be  faid,  that  if  a  Suit  of  Jactitation  be  brought  upon  fuch  Contract,  it  muft 
be  with  an  ill  Intent  ?  I  have  mentioned,  that  thefe  Suits  have  been  brought  under  the 
Marriage  ACt,  and  therefore  merely  upon  the  Queftion  of  Marriage  :  In  thofe  Cafes  the 
Sentences  are  precifely  conceived  in  the  fame  Words  with  the  Sentence  in  this  Caufe  :  And 
if  a  Man  was  to  be  married  again  after  fuch  a  Sentence  pronounced,  would  it  be  argued 
one  Moment,  that  he  would  be  guilty  of  Polygamy  under  this  Statute?  If  he  would 
not,  it  muff  be,  becaufe  fuch  a  Sentence  is  on  the  fame  Footing,  as  if  it  had  been 
given  in  a  Caufe  of  Nullity.  For,  if  a  Sentence  given  in  a  Caufe  of  Nullity  was  to  be 
offered  as  conclufive,  and  before  you  entered  into  Evidence  upon  the  FaCt,  your  Lord¬ 
fhips  would  think  it  the  proper  Time  to  offer  it,  there  would  be  no  Occafion 
to  go  into  the  Queftion  *,  becaufe,  let  the  FaCt  turn  out  what  it  might,  that  Sentence 
would  be  fatisfaCtory,  that  the  Marriage  was  void,  that  is,  that  there  was  no  Marriage 
then  fublifting  between  the  Parties.  What  is  the  Allemon  often  then  in  a  Suit  of  Jacti¬ 
tation  ;  and  what  was  the  Aflertion  in  the  Caufe  now  before  your  Lordfhips?  The  Plain¬ 
tiff  to  juftify  his  Claim  upon  the  Lady  ftates,  that  at  a  particular  Time  he  was  married, 
ftates  the  Circumftances,  ltates  the  Perlbns  prefent ;  he  attempts  to  prove  this  FaCt:  The 
Judge  having  confide  red  the  Proofs,  and  gone  into  the  Queftion,  determined  that  there 
was  no  Marriage,  or  in  other  Words,  that  the  Marriage  is  of  none  EffeCt  ;  that  is,  that 
the  Marriage  that  is  pleaded  there  can  have  no  EffeCt  ;  for  he  pronounces,  that,  as  far  as 
to  him  appears.,  the  Party  is  a  Spinfter,  and  free  from  all  Matrimonial  Contracts.  If  we 
are  right  then  in  bringing  this  Caufe  within  the  Exceptions  of  the  ACt,  every  Objection  I 
fhould  conceive,  that  can  be  ftated,  is  removed  under  the  exprefs  Regulation  of  the  ACt  of 
Parliament  •,  becaufe  the  Legillature  taking  this  Matter  into  their  Confideration,  well  aware, 
as  it  muff  be  fuppofed,  of  what  Inconveniencies  might  be  argued  to  arife,  have  ftill  en- 
aCted,  that  thefe  Sentences  exifting,  the  Perfon  marrying  again  fhall  not  be  within  the  ACi 
pf  Parliament. 
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Under  thefe  Confiderations,  the  Reply  having  been  fo  fully  and  fo  ably  gone  into  by  the 

Gentlemen  who  went  before  me,  I  fhall  take  up  your  Lordfhips  Time  no  longer,  than  in 

hoping  you  will  be  of  Opinion,  that  this  Sentence  coming  within  the  Exceptions  of  the 

Act,  it  would  be  improper  to  go  into  any  Proof  of  the  Fad :  And  therefore  I  hope  your 

Lordfhips  will  admit  of  this  Plea  of  the  Defendant. 

Lord  Prejidcnt '  of  the  Ccunfcl •  My  Lords,  I  move  your  Lordfhips  to  adjourn  to  the 

Chamber  of  Parliament. 

Lords.  Ay,  Ay. 

Lord  High  Steward .  This  Koufe  is  adjourned  to  the  Chamber  of  Parliament. 

The  Lords  and  others  returned  to  the  Chamber  of  Parliament  in  the  fame  Order  they 
came  down.  The  Duchefs  of  Kingjlon  retired  from  the  Bar. 

After  lome  Time  puffed  in  the  Chamber  of  Parliament, 

(See  the  Appendix.  ) 

The  Lords  and  others  came  back  from  thence  in  the  fame  Order;  and  the  Peers  be¬ 
ing  feated,  and  the  Lord  High  Steward  in  his  Chair,  the  Duchefs  of  Kingfion  was 
again  brought  to  the  Bar. 

Lord  High  Steward,  Mr.  Attorney  General,  you  may  go  on  to  date  your  Charge. 

Mr.  Attorney  Genera!. 

My  Lords,  It  feems  fo  be  Matter  of  juft  Surprife,  that,  before  the  Commencement  of 
the  laft  Century,  no  fecular  Punifhment  had  been  provided  for  a  Crime  of  this  malignant 
Complexion  and  pernicious  Example. 

Perhaps,  the  Innocence  of  fimpler  Ages,  or  the  more  prevailing  Influence  of  Religion,  or 
the  Severity  of  Ecclefiaftical  Cenfures,  together  with  thofe  Calamities  which  naturally  and 
•nect  ffarily  follow  the  Enormity,  might  formerly  have  been  found  fufficient  to  reftrain  it. 

From  the  Moment  thefe  Caufes  ceafed  to  produce  that  Eft  eft,  Imagination  can  fcarcely 
flate  a  Crime,  which  calls  more  loudly,  and  in  a  greater  Variety  of  Refpe&s,  for  the  Inter- 
pofition  of  Civil  Authority  ;  which,  beftdes  the  grofs  and  open  Scandal  given  to  Religion, 
implies  more  cruel  Dilappointment  to  the  juft  and  honourable  Expectations  of  the  Perfons 
betrayed  by  it;  which  tends  more  to  corrupt  the  Purity  of  domeftick  Life,  and  to  loofen 
thofe  facred  Connections  and  clofe  Relations,  defigned  by  Providence  to  bind  the  moral 
"World  together  ;  or  which  may  create  more  civil  Dilorder,  efpecially  in  a  Country,  where 
the  Title  to  great  Honour  and  high  Office  is  hereditary. 

[Here  followed  a  great  Uproar  behind  the  Bar ,  and  the  Serjeant  at  Arms  made  the 
ujual  Proclamation .] 

My  Lords,  The  Misfortunes  of  Individuals,  the  Corruption  of  private  Life,  the  Confu¬ 
sion  of  domeftick  Relations,  the  Diforder  of  Civil  Succeffion,  and  the  Offence  done  to  Re¬ 
ligion,  are  fuggefted,  not  as  Ingredients  in  the  particular  Offence  now  under  Trial,  but  as 
Mifcries  likely  to  arife  from  the  Example  of  the  Crime  in  general ;  and  are  laid  before  your 
Lordfhips,  only  to  call  your  Attention  to  the  Courfe  and  Order  of  the  Trial,  that  nothing 
may  fall  out,  which  may  give  Countenance  to  fuch  a  Crime,  and  heighten  fuch  Dangers  to 
the  Publick. 

The  prefent  Cafe,  to  (late  it  juftly  and  fairly,  is  ftript  of  much  of  this  Aggravation. 
The  advanced  Age  of  the  Parties,  and  their  previous  Habits  of  Life,  would  reduce  many  of 
thefe  general  Articles  of  Mifchief  and  Criminality  to  idle  Topicks  of  empty  Declamation. 
No  Part  of  the  prefent  Complaint  turns  upon  any  Ruin,  brought  on  the  blamelefs  Character 
of  injured  Innocence  ;  or  upon  any  Difappointment  incurred  to  juft  and  honourable  Preten- 
lions  ;  or  upon  any  Corruption  fuppofed  to  be  introduced  into  domeftick  Life.  Nor  fhould 
I  expert  much  ferious  Attention  of  your  Lordfhips,  if  I  fhould  urge  the  Danger  of  intailing 
an  uncertain  Condition  upon  a  hclplefs  Off  pring,  or  the  Apprehenlion  of  a  difputed  Suc- 
cefiion  to  the  Houfe  of  Pierrepoint ,  as  probable  Aggravations  of  this  Crime. 

But  your  Lordfhips  will  be  pleafed  withal  to  remember,  that  every  Plea,  which,  in  a  Cafe 
differently  circumftanced,  might  have  laid  Claim  to  your  Pity  for  an  unfortunate  Paffion  in 
younger  Minds,  is  entirely  cut  off  here.  If  it  be  true,  that  the  facred  Rights  of  Matrimony 
have,  been  violated,  I  am  afraid  it  muft  alfo  appear,  that  dry  Lucre  was  the  whole  Induce^ 
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ment,  cold  Fraud  the  only  Means  to  perpetrate  that  Crime.  In  Truth,  the  Evidence,  if 
it  turns  out  correfpondent  to  the  Expectations  I  have  formed,  will  clearly  and  expreisly  re- 
. prelent  it  as  a  Matter  of  perfect  Indifference  to  the  Prifoner,  which  Hufband  fhe  adhered 
to,  fo  that  the  Profit  to  be  drawn  from  this  Marriage,  or  from  that,  was  tolerably  equal. 
The  Crime,  Hated  under  thefe  Circumftances,  and  carrying  this  Impreflion,  is  an  Offence 
to  the  Law  •,  which,  if  it  be  lefs  aggravated  in  fome  Particulars,  becomes  only  more  odious 
in  others. 

But  I  decline  making  general  Oblervations  upon  the  Evidence.  I  will  ftate  it  to  your 
Lordfhips  (for  it  lies  in  a  very  narrow  Compafs)  in  the  fimpleft  and  ffiorteft  Manner  I  can 
invent.  The  Fads  (as  the  State  of  the  Evidence  promifes  me  they  will  be  laid  before 
your  Lordfhips)  form  a  Cafe,  which  it  will  be  quite  impoffible  to  aggravate,  and  extremely 
difficult  to  extenuate. 

My  Lords,  Confidering  the  Length  of  Time  which  has  intervened,  a  very  few  Periods 
will  cornprife  the  Fads,  which  I  am  able  to  lay  before  your  Lordfhips.  Firjl ,  The  Mar¬ 
riage  of -the  Prifoner  with  Mr.  Hervey  ;  her  Cohabitation  with  him  at  broken  and  difiant 
Intervals  ;  the  Birth  of  a  Child  in  confequence  of  it;  the  Rupture,  and  Separation  which 
foon  followed.  Secondly,  The  Attempt,  which  the  Prifoner,  in  View  to  the  Jate  Lord 
Brijlol' s  then  State  of  Health,  made  to  eftablifh  the  Proofs  of  her  Marriage  with  the  pre- 
fentEarl.,  Lajily ,'  The  Plan,  which  makes  the  immediate  Subjed  of  the  prefent  Indidr 
ment,  for  bringing  about  the  Celebration  of  a  Second  Marriage  with  the  late  Duke  of 
Kingjion. 

1  he  Prifoner  came  to  London  early  in  Life,  fome  Time,  as  I  take  it,  about  the  Year 
1740.  About  Forty-three,  (he  was  introduced  into  the  Family  of  the  late  Princefs  of  Wales. , 
as  her  Maid  of  Honour.  In  the  Summer  of  Forty-four,  fhe  contraded  an  Acquaintance  with 
Mr.  Hervey  ;  which  begins  the  Matter  of  the  prefent  Indidment.  This  Acquaintance  was 
contraded  by  the  meer  Accident  of  an  Interview  at  Winchejhr  Races.  The  Familiarity  im¬ 
mediately  began  ;  and  very  foon  drew  to  its  Conclufion. 

Mifs  Chudleigh  was  about  about  Eighteen  Years  of  Age  ;  and  refided  at  the  Houle  of  a 
Mr.  Merrill ,  her-  Coufin,  on  a  Vifit  with  a  Mrs.  Hanmer ,  her  Aunt,  who  was  alfo  the 
Siller  of  Mr.  Merrill' s  Mother.  One  Mr.  Mountenay ,  an  intimate  Friend  of  Mr.  Merrill's , 
was  there  at  the  fame  Time. 

Mr.  Hervey  was  a  Boy  about  Seventeen  Years  old,  of  fmall  Fortune,  but  the  younger 
Son  of  a  noble  Family.  He  was  Lieutenant  of  the  Cornzvall,  which  made  Part  of  Sir 
John  Laver's  Squadron,  then  lying  at  Bortjmouth ,  and  deftined  for  the  Wejl-Indies.  In  fhort, 
he  appeared  to  Mrs.  Ilanmer  an  advantageous  Match  for  her  Niece. 

From  Wincbefter  Races  he  was  invited  to  Lainjlon  ;  and  carried  the  Ladies  to  fee  his 
Ship  at  Portfmouth.  The  Augujl  following,  he  made  a  Second  Vifit  at  Lainjlon  for  Two  or 
Three  Days  ;  during  which  the  Marriage  was  contraded,  celebrated,  and  confummated. 

Some  Circumftance?,  which  I  have  already  alluded  to,  and  others,  which  it  is  immaterial 
to  Hate  particularly,  rendered  it  impoffible,  or  improvident,  in  a  Degree  next  to  impoffible,, 
that  fuch  a  Marriage  ffiould  be  celebrated  folemnly,  or  publickly  given  out  to  the  World. 
The  Fortune  of  both  was  infufficient  to  maintain  them  in  that  Situation,  to  which  his  Birth, 
and  her  Ambition  had  Pretenfions.  The  Income  of  her  Place  would  have  failed.  And  the 
Difpleafure  of  the  noble  Family,  to  which  he  belonged,  rendered  it  impoffible  on  his  Part 
to  avow  the  Connedion.  The  Confequence  was,  that  they  agreed  without  Hefitation  to 
keep  the  Marriage  fecret.  It  was  neceffary  for  that  Purpofe  to  celebrate  it  with  the  utmott 
Privacy  ;  and  accordingly  no  other  Witneffes  were  prefent,  but  fuch  as  had  been  apprifed 
of  the  Connedion,  and  were  thought  neceffary  to  eftablifh  the  Fad,  in  cafe  it  ffiould  ever 
be  difputed. 

Lainjlon  is  a  fmall  Pariffi,  the  Value  of  the  Living  being  about  Fifteen  Pounds  a  Year  ; 
Mr.  Merril' s  the  only  Houfe  in  it ;  and  the  Pariffi  Church  at  the  End  of  his  Garden.  On 
the  4th  of  Augujl  1744,  Mr.  Amis,  the  then  Redor,  was  appointed  to  be  at  the  Church, 
alone,  late  at  Night.  At  Eleven  o’clock,  Mr.  Hervey  and  Mifs  Chudleigh  went  out, 
as  if  to  walk  in  the  Garden  ;  followed  by  Mrs.  Hanmer ,  her  Servant  (whofe  Maiden  Name  I 
forget ;  ffie  is  now  called  Ann  Cradock ,  having  married  Mr.  Hervey' s  Servant  of  that  Name)  • 
Mr.  Merrill ,  and  Mr.  Mountenay,  which  laft  carried  a  Taper  to  read  the  Service  by.  They 
found  Mr.  Amis  in  the  Church,  according  to  his  Appointment ;  and  there  the  Service  was 
celebrated,  Mr.  Mountenay  holding  the  Taper  in  his  Hat.  The  Ceremony  being  performed, 
Mrs.  Hanmer' s  Maid  was  difpatched  to  fee  that  theCoaft  was  clear;  and  they  returned  into 
the  Houfe,  without  being  obferved  by  any  of  the  Servants.  I  mention  thefe  .fmall  Circun> 
fiances,  becaufe  they  happen  to  be  recolleded  by  the  Witnefs. 


[  I05  ] 

The  Marriage  was  confummated  the  fame  Night;  and  he  lay  with  her  Two  or  Three 
Nights  following  ;  after  which  he  was  obliged  to  return  to  his  Ship,  which  had  received 
failing  Greers. 

Mil’s  Chudleigh  went  back,  as  had  been  agreed,  to  her  Station  of  Maid  of  Honour  in  the 
Family  of  the  Princefs  Dowager.  Mr.  Hervey  failed  in  November  following  for  th zWeft- 
Indies', ■,  and  remained  there  till  Auguft  17 46,  when  he  fet  Sail  lor  England,  In  the  Month 
of  Offcber  following  he  landed  at  Dover ,  and  rcforred  to  his  Wife,  who  then  lived,  by  the 
Name  of  Mifs  Chudleigh ,  in  Conduit-fir eet .  She  received  him  as  her  Hufband,  and  enter¬ 
tained  him  accordingly,  as  far  as  confided  with  their  Plan  of  keeping  the  Marriage  fecret. 

In  the  latter  End  of  November  in  the  fame  Year,  Mr.  Hervey  failed  (or  the  Mediterranean , 
and  returned  in  the  Month  of  January  1747,  and  Paid  here  till  May  in  the  fame  Year. 
Mean  while  die  continued  to  refide  in  Conduit-fir  eet,  and  he  to  vifit  her  as  ufual,  till  fome 
Differences  arofe  between  them,  which  terminated  in  a  downright  Quarrel ;  after  which 
they  never  faw  each  other  more.  He  continued  abroad  till  December  1747,  when  he  re¬ 
turned  ;  but  no  Intercourfe,  which  can  be  traced,  paffed  between  them  afterwards. 

This  general  Account  is  all  I  am  able  to  give  your  Lordfhips  of  the  Intercourfe  between 
Mr.  Hervey  2nd  his  Wife.  The  Caufe  of  the  Difpleafure,  which  feparated  them,  is  imma¬ 
terial  to  be  enlarged  upon.  The  Fruit  of  their  Intercourfe  was  a  Son,  born  at  Cheljea , 
fome  Time  in  the  Year  1747.  The  Circumdances  of  that  Birth,  the  Notice  which  People 
took  of  it,  and  the  Converlations  which  die -held  about  that,  and  the  Death  of  the  Child, 
furnifh  Part  of  the  Evidence,  that  a  Matrimonial  Connection  actually  fubfided  be¬ 
tween  them. 

After  having  mentioned  fo  often  the  Secrecy,  with  which  the  Marriage  and  Cohabitation 
were  conduced,  it  feems  needlefs  to  ohferve  to  your  Lordfhips,  that  the  Birth  of  a  Child 
was  fuppreded  with  equal  Care.  That  alfo  made  but  an  aukward  Part  of  the  Family  and 
Edablifhment  of  a  Maid  of  Honour. 

My  Lords,  That  which  I  call  the  Second  Period,  was  in  the  Year  1759.  She  had  then 
lived  at  a  Didance  from  her  Hufband  near  Twelve  Years.  But  the  infirm  State  of  the 
late  Lord  Briftol* s  Health  feemed  to  open  the  Profpeft  of  a  rich  Succefiion,  and  an  Earl¬ 
dom.  It  was  thought  worth  while,  as  nothing  better  had  then  offered,  to  be  Countels  of 
Brifiol ;  and  for  that  Purpofe  to  adjud  the  Proofs  of  her  Marriage. 

Mr.  Amis,  the  Minider  who  had  married  them,  was  at  Winchefier,  in  a  declining  State 
>of  Health.  She  appointed  her  Coufin,  Mr  Merrill ,  to  meet  her  there  on  the  12  th  of  Fe¬ 
bruary  1759  ;  and  by  Six  in  the  Morning  (lie  arrived  at  the  Blue  Boar  Inn,  oppofite  Mr. 
Amis’s  Houfe.  She  lent  for  his  Wife  and  communicated  her  Bufinefs,  which  was  to  get  a 
Certificate  from  Mr.  Amis  of  her  Marriage  with  Mr.  Hervey.  Mrs.  Amis  invited  her  to  their 
Houfe,  and  acquainted  her  Hufband  with  the  Occafion  of  her  coming.  He  was  ill  a-bed  ; 
and  delired  her  to  come  up.  But  nothing  was  done  in  the  Bufinefs  of  the  Certificate,  till 
the  Arrival  of  Mr.  Merrill ,  who  brought  a  Sheet  of  damped  Paper  to  write  it  upon.  They 
;were  fiill  at  a  Lofs  about  the  Form,  and  fent  for  one  Spearing  an  Attorney.  Spearing 
thought,  that  the  merely  making  a  Certificate,  and  delivering  it  out  in  the  Manner  which 
had  been  propofed,  was  not  the  bed  Way  of  edablifhing  the  Evidence  which  might  be 
wanted.  He  therefore  propofed,  that  a  Check-book  (as  he  called  it)  fhould  be  bought ; 
and  the  Marriage  be  regidered  in  the  ufual  Form,  and  in  the  Prefence  of  the  Prisoner. 
Some  Body  fuggeding  that  it  had  been  thought  improper  fiie  diould  be  prefent  at  the  mak¬ 
ing  of  the  Regider,  he  defired  fhe  might  be  called  ;  the  Purpofe  being  perfectly  fair, 
merely  to  date  that  in  the  Form  of  a  Regider,  which  many  People  knew  to  be  true  ;  and 
which  thofe  Perfons  of  Honour,  then  prefent,  give  no  Room  to  doubt.  Accordingly  his 
Advice  was  taken,  the  Book  was  bought,  and  the  Marriage  was  regidered.  The  Bock  was 
intitled,  Marriages ,  Births ,  and  Burials  in  the  Parijh  0/Lainfton.  The  Fird  Entry  ran, 
fihe  'Twenty-fecond  of  Augud  One  thoufand  Seven  hundred  and  Forty-two,  buried ,  Mrs.  Sulan- 
nah  Merrill,  ReliPl  of  John  Merrill,  Efq.  The  next  was  the  Fourth  of  Augud  One  thoufand 
Seven  hundred  and  Forty-four,  married,  the  Honourable  Augudus  Hervey,  E/q-,  to  Mifs 
Elizabeth  Chudleigh,  Daughter  of  Colonel  Thomas  Chudleigh,  late  of  Chelda  College  de- 
ceafed,  in  the  Panfh  Church  of  Laindon,  by  me  Thomas  Amis.  The  Prifoner  was  in  great 
Spirits.  She  thanked  Mr.  Amis  ;  and  told  him,  it  might  be  a  hundred  thoufand  Pounds 
in  her  Way.  She  told  Mrs.  Amis  all  her  Secrets  ;  of  the  Child  die  had  by  Mr.  Hervey  ;  a 
line  Boy,  but  it  was  dead  ;  and  how  Ihe  borrowed  a  hundred  Pounds  of  her  Aunt  Han¬ 
dler  to  make  Baby  Cloaths.  It  ferved  the  Purpofe  of  the  Hour  to  difclofe  thefe  Things. 
She  fealed  up  the  Regider,  and  left  it  with  Mrs.  Amis ,  in  Charge,  upon  her  Hufband’s 
Death,  to  deliver  it  to  Mr.  Merrill.  This  happened  in  a  few  Weeks  after. 

Ee  ' 
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Mr.  Kinchin ,  the  prefervt  Rebfor,  fuoceeded  to  the  Living  of  Lainjion  ;  but  the  Book  re¬ 
mained  in  the  Pofleffion  of  Mr.  Merrill. 

In  the  Year  ij6 4  Mrs.  Hanmer  died,  and  was  buried  at  Lainjion.  A  few  Days  after, 
Mr.  Merrill  defired  her  Burial  might  be  regiftered.  Mr.  Kinchin  did  not  know  of  any  Re- 
gifler,  which  belonged  to  the  Pariili  •,  but  Mr.  Merrill  produced  the  Book,  winch  Mr.  Amis 
had  made-,  and  taking  it  out  of  the  leafed  Cover,  in  which  it  had  remained  till  that  Time, 
fhewed  Kinchin  the  Entry  of  the  Marriage,  and  bade  him  not  mention  it.  Kinchin  fubjoined 
the  Third  Entry,  Buried,  December  the  Tenth,  One  thoufand  Seven  hundred  and  Sixty  four , 
Mrs.  Ann  Hanmer,  Relit}  of  the  late  Colonel  William  Hanmer;  and  delivered  the  Book 
again  to  Mr.  Merrill.  ^ 

In  the  Year  1  767  Mr.  Merrill  died;  Mr.  Bathurjl ,  who  married  his  Daughter,  found  this 
Book  among  his  Papers  *,  and  taking  it  to  be,  what  it  purported,  aParifh  Regifter,  delivered 
it  to  Mr.  Kinchin  accordingly.  He  has  kept  it  as  fuch  ever  fince ;  and  upon  that  Occa- 
fion  made  the  Fourth  Entry,  Buried ,  the  ytb  of  February  One  thoufand  Seven  hundred  and 
Sixty- /even,  John  Merrill,  Efqy 

The  Earl  of  Brijlol  recovered  his  Health ;  and  this  Regifter  was  forgotten,  till  a  very 
different  Occafion  arofe  for  Enquiry  after  it. 

The  Third  Period,  to  which  I  begged  the  Attention  of  your  Lordlhips  in  the  Outfet,  was 
in  the  Year  1768.  Nine  Years  had  paffed,  fince  her  former  Hopes  of  a  great  Title  and 
Fortune  had  fallen  to  the  Ground.  She  had  at  length  formed  a  Plan  to  attain  the '  fame 
Objebt  another  Way.  Mr.  Hervey  alfo  had  turned  his  Thoughts  to  a  more  agreeable  Con¬ 
nection  ;  and  actually  entered  into  a  Correspondence  with  the  Prifoner,  for  the  Purpofe  of  let¬ 
ting  afide  a  Marriage  fo  burdenfome  and  hateful  to  both.  The  Scheme  he  propofed  was 
rather  indelicate  ;  not  that  afterwards  executed,  which  could  not  fuftain  the  Eye  of  Juftice 
a  Moment ;  but  a  fimpler  Method,  founded  in  the  Truth  of  the  Cafe  ;  th  e  of  obtaining  a 
Separation  by  Sentence,  a  Menfa  et  Thcro  propter  Adulterium  ;  which  niigut  ferve  as  the 
Foundation  of  an  Adt  of  Parliament  for  an  abfolute  Divorce.  He  fent  her  2  Mefiage  to 
.this  Effebt,  in  Terms  fufficiently  peremptory  and  rough,  as  your  Lord  (hips  will  hear  from 
the  Witnefs.  Mrs.  Cradock ,  the  Woman  I  have  mentioned  before,  as  being  Mrs.  Hanmer* s 
Servant  and  prefect  at  the  Marriage,  was  then  married  to  a  Servant  of  Mr.  Hervey ,  and 
lived  in  the  Priloner’s  Family  with  her  Hufband.  He  bade  her  tell  her  MiftrTs,  That  he 
wanted  a  Divorce  ;  that  he  Jhould  call  upon  her  (Cradock)  to  prove  the  Marriage  ;  and  that 
the  Prifoner  mujl  ftp  ply  fuch  ether  Evidence  as  might  be  neceffary. 

This  might  have  anfwered  his  Purpofe  well  enough  ;  but  her’s  required  more  Referee  and 
Management ;  and  fuch  a  Proceeding  might  have  difappointed  it.  She  therefore  fpurned  at 
that  Part  of  the  Propofal ;  and  refufed,  in  Terms  of  high  Refentment,  to  prove  herfelf  a 
Whore.  On  the  1 8 1 h  of  Auguft  following  ike  entered  a  Caveat  at  Doctors  Commons,  to 
hinder  any  Prorefs  pa  fling  under  Seal  o;  the  Court,  at  the  Suit  of  Mr.  Hervey ,  againit  her,  in 
any  Matrimonial  Caufe,  without  Notice  to  her  Prbbtor, 

What  Difficulties  impeded  the  direct  and  obvious  Plan,  or  what  Inducements  prevailed  in 
Favour  of  lo  different  a  Meafure,  I  cannot  ftate  to  your  Lordlhips.  But  it  has  been 
already  feen  in  a  Debate  of  many  Days,  whal  Kind  of  Plan  they  fubftituted  in  Place  of  the 
former. 

In  the  Michaelmas  Seffion  of  the  Year  £768,  fhe  inftituted  a  Suit  of  Jactitation  of  Mar¬ 
riage  in  the  common  Form.  The  Anfwer  was  a  Crols  Libel,  claiming  the  Rights  of  Mar¬ 
riage.  But  the  Claim  was  fo  fliaped,  and  the  Evidence  fo  applied,  that  Suc.cefs  became  ut¬ 
terly  impracticable. 

A  groffer  Artifice,  I  believe,  was  never  fabricated.  His  Libel  ftated  the  Marriage,  with 
many  of  its  Particulars ;  but  not  too  many.  It  was  large  in  alleging  all  the  indifferent 
Circumjtances  which  attended  the  Courtlhip,  Contradt,  Marriage  Ceremony,  Confumma- 
tion,  and  Cohabitation;  but  when  it  came  to  the  Faffs  themfelves,  it  ftated  a fecret  Court- 
fhip,  and  a  Contract,  with  the  Privity  of  Mrs.  Hanmer  alone,  who  was  then  dead.  The 
Mari  iage  Ceremony,  which,  in  Truth,  was  celebrated  in  the  Church  at  Lainflon,  was  faid 
to  have  been  performed  at  Mr.  MerrillT  Houfe ,  in  the  Barifh  <?/Sparfhot,  by  Mr.  Amis,  in 
the  Prefence  of  Mrs.  Hanmer  and  Mr.  Mountenay,  who  were  all  Three  dead.  Mrs.  Cra¬ 
dock,  whom  but  Three  Months  before  he  held  out-as  a  Witnefs  of  the  Marriage,  wras  drop¬ 
ped  ;  and,  to  fhut  her  out  more  perfectly,  the  Confummation  is  laid  to  have  paffed 
without  the  Privity  or  Knowledge  of  any  Part  of  the  Family  and  Servants  of  Mr.  Merrill ; 
meaning  perhaps  that  Cradock  was  Servant  to  Mrs.  Hanmer.  It  was  further  infinuated,  that 
tiie  Marriage  was  kept  a  Secret,  except  from  the  Perfons  before-mentioned. 
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To  thefe  Articles  the  Form  of  Proceeding  obliged  her  to  put  in  a  perfonal  Anfwer  upon 
Oath.  She  denies  the  previous  Contraft ;  fhe  evades  the  Propofal  of  Marriage,  by  dating 
that  it  was  made  to  Mrs.  Hanmer  without  her  Privity ;  not  denying  that  it  was  afterwards 
communicated  to  her.  The  reft  of  the  Article,  which  contains  a  circumftantial  Allegation  of 
the  Marriage,  together  with  the  Time,  Place,  Witneftes,  and  fo  forth,  fhe  buries  in  the  for¬ 
mulary  Conclusion  of  every  Anfwer,  by  denying  the  Reft  of  the  /aid  pretended  Pofition ,  or  Ar¬ 
ticle  to  be  true  in  any  Part  thereof.  Finally,  (he  demurs  to  the  Article,  which  alleges  Con¬ 
summation. 

Denying  the  Reft  of  the  Article  to  be  true  in  any  Part  of  it  referves  this  Salvo.  The 
whole  Averment  of  Marriage  was  but  One  Part  of  the  Article  ;  that  Averment  (the  Lan¬ 
guage  is  fo  conftrudled)  makes  but  one  Member  of  a  Sentence  ;  and  yet  it  combines  falfe 
Circumftances  with  true.  They  were ,  in  Mr.  Merrill’s  Houfe ,  at  Sparflbot,  joined  together  in 
Holy  Matrimony .  This  P.art  of  the  Article,  as  her  Anfwer  calls  it,  is  not  true.  It  is  true 
they  were  married  ;  but  not  true,  that  they  were  married  at  Sparfhot,  or  at  Mr.  Merrill’s 
Houfe. 

How  was  this  grofs  and  palpable  Evafion  treated  ?  It  is  the  Courfe  of  the  Ecclefiaftical 
Court  to  file  Exceptions  to  indiftindt  or  inlufficient  Anfwers.  Otherwife,  to  be  fure,  they 
could  not  compel  a  Defendant  to  put  in  any  material  Anfwer.  But  it  was  not  the  Purpofe 
of  this  Suit  to  exadt  a  fufticient  Anfwer ;  confcquently  no  Exceptions  were  filed  ;  but  the 
Parties  went  to  Iftue. 

The  Plan  of  the  Evidence  alfo  was  framed  upon  the  fame  meafured  Line.  The  Articles 
had  excluded  every  Part  of  the  Family  :  Even  the  Woman,  whom  Mr.  Hervey  had  fent  to  de¬ 
mand  the  Divorce,  was  omitted.  But  her  Htifband  is  produced,  to  fwear,  that  in  the  Year 
,1744  Mr.  Hervey  danced  with  Mifs  Chudleigh  at  Winchejler  Races,  and  vifited  her  at  Lain- 
fion  ;  and  in  1746  he  heard  a  Rumour  of  their  Marriage.  Mary  Edwards  and  Ann  Hillam , 
Servants  in  Mr.  Merrill's  Family,  did  not  contradidl  the  Article  they  were  examined  to, 
which  alleges,  that  none  of  his  Servants  knew  any  Thing  of  the  Matter.  But  they  had 
heard  the  Report.  So  had  Mefir,.  Robinfon,  HoJJ'ach ,  and  Edwards.  Such  was  the  Amount 
of  Mr.  Hervey' s  Evidence  ;  in  which  the  Witneftes  make  a  great  Shew  of  Zeal  to  difclofe 
all  they  know,  with  a  proper  Degree  of  Caution  to  explain  that  they  know  nothing. 

The  Form  of  examining  Witneftes  was  alfo  obferved  on  her  Part ;  and  (lie  proved,  moft 
irrefragably,  that  fhe  pafted  as  a  Tingle  Woman  •,  went  by  her  Maiden  Name  ;  was  Maid  of 
Honour  to  the  Princcfs  Dowager  ;  bought  and  fold  ;  borrowed  Money  of  Mr.  Drummond  ; 
.and  kept  Cafh  with  him,  and  other  Bankers,  by  the  Name  of  Elizabeth  Chudleigh  ;  nay, 
that  Mr.  Merrill^  and  Mrs.  Hanmer ,  who  had  agreed  to  keep  the  Marriage  fecret,  converfed, 
and  correfponded  with  her  by  that  Name. 

For  this  Purpofe  a  great  Variety  of  Witneftes  was  called;  whom  it  would  have  been 
very  rath  to  produce,  without  fome  foregone  Agreement,  or  perfedt  Underftanding,  that 
they  fhould  not  be  crofs-examined.  Many  of  them  could  not  have  kept  their  Secret  under 
that  Difcuftion  ;  even  in  the  imptrfedl  and  wretched  Manner,  in  which  Crofs  Examination 
is  managed  upon  Paper,  and  in  thofe  Courts.  Therefore  not  a  fingle  Interrogatory  was 
filed  ;  nor  a  fingle  Witnefs  crofs  examined,  though  produced  to  Articles  exceedingly  con¬ 
fidential,  fuch  as  might  naturally  have  excited  the  Curiofity  of  an  adverfe  Party  to  have 
made  further  Enquiries. 

In  the  Event  of  this  Caufe,  thus  treated,  thus  pleaded,  and  thus  proved,  the  Parties  had 
the  fingular  Fortune  to  catch  a  Judgment  againft  the  Marriage  by  meer  Surprife  upon  the 
Juftice  of  the  Court. 

While  I  am  obliged  to  complain  of  this  grofs  Surprife,  and  to  ftate  the  very  Proceedings 
in  the  Caufe  as  pregnant  Evidence  of  their  own  Collufion,  I  would  not  be  underftood 
to  intend  .any  Reflection  on  the  Integrity  or  Ability  of  the  learned  and  refpectable  Judge. 

For  oft ,  though  Wfdom  wake ,  Sufpicion  Sleeps 
At  IVifdom' s  Gate ,  and  to  Simplicity 
Refigns  her  Charge  ;  while  Goodnefs  thinks  no  Illt 
Where  no  111  feems.  * - 

Nor  fhould  any  Imputation  of  Blame  be  extended  to  thofe  Names,  which  yourLordfhips 
find  fubferified  to  the  Pleadings.  The  Forms  of  Pleading  are  Matters  of  Courfe.  And  if 
they  were  laid  before  Counfel,  only  to  be  figned,  without  calling  their  Attention  to  the  Matter 
of  them,  the  Collufion  would  not  appear.  A  Counfel  may  ealily  be  lead  to  overlook,  what 
nobody  has  any  Intereft  or  Wilh  that  he  fhould  confider. 


Thus 
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Thus  was  the  Way  paved  to  an  adulterous  Marriage  ;  thus  was  the  Duke  of  Kingfton 
drawn  imto  believe,  that  Mr.  Heryey’s  Claim  to  the  Prifoner  was  a  falfe  and  injurious  Pre- 
tenfion  •,  and  he  gave  his  unfufpefting  Hand  to  a  Woman,  who  was  then,  and  had  for 
Twenty-five  Years,  been  the  Wife  of  another. 

In  the  vain  and  idle  Converfations,  which  fire  held,  at  leaft  with  thofe  who  knew  her  Situa¬ 
tion,  fhe  could  not  refrain  from  boafling  how  lire  had  furprifed  the  Duke  into  that  Mar¬ 
riage.  Do  net  yen  think  (fays  fhe  with  a  Smile  to  Mrs.  Amis)  do  not  you  think ,  that  it  was 
very  kind  in  his  Grace  to  ?narry  an  old  Maid  .?  Mrs.  Amis  was  Widow  of  the  Clergyman,  who 
had  married  her  to  Mr.  Hervey ,  who  had  a  Hi  fled  her  in  procuring  a  Regifter  of  that  Mar¬ 
riage,  and  to  whom  Ike  had  told  of  the  Birth  of  the  Child.  The  Duke’s  Kindnefs,  as  fhe 
infukingly  called  it,  was  fcarcely  more  ftrange,  than  her  Manner  of  representing  it  to  one 
who  knew  her  real  Situation  lo  well. 

My  Lords,  This  is  the  State  of  the  Evidence  •,  which  mu  ft  be  given,  were  it  only  to 
fatisfy  the  Form  of  the  Trial  ;  but  is  in  Fatt  produced,  to  prove  that,  which  all  the  World 
knows  perfectly  well,  as  a  Matter  of  publick  Notoriety.  The  Subject  has  been  much  talked 
of ;  but  never,  I  believe,  with  any  Manner  of  Doubt,  in  any  Company  at  all  converfant 
with  the  PalTages  of  that  Time  in  this  Town.  The  Witneffes,  however,  will  lay  thefe  Fads 
before  your  Lordlhips ;  after  which,  I  fuppofe,  there  can  be  no  Queftion  what  Judgment 
muft  be  pronounced  upon  them  :  For  your  Lordfhips  will  hardly  view  this  Act  of  Parlia¬ 
ment  juft  in  the  Light  in  which  the  Prifoner’s  Counfel  have  thought  fit  to  represent  it,  as  a 
Law  made  for  Beggars,  not  for  People  of  Fajhion.  To  be  lure,  the  Preamble  does  not  ex- 
prefsly  prove  the  Legislature  to  have  forefeen  or  expe&ed,  that  thefe  would  be  the  Crimes  of 
higher  Life,  or  nobler  Condition.  But  the  Ad  is  framed  to  punifh  the  Crime,  wherever  it 
might  occur ;  and  the  impartial  Temper  of  your  Juftice,  my  Lords,  will  not  turn  afide  its 
Courfe  in  refped  to  a  noble  Criminal. 

Nor  does  the  Guilt  of  fo  heinous  a  Fraud  feem  to  be  extenuated,  by  referring  to  the  Advice 
-of  thofe  by  whofe  Aid  it  was  conduded,  or  to  the  confident  Opinion  they  entertained  of  the 
Succefs  of  their  Projed.  I  know  this  Projed  was  not  fnor  did  I  ever  mean  to  contend  it 
was)  all  her  own.  Particularly,  in  that  fraudulent  Attempt  upon  publick  Juftice,  it  could  not 
.  be  fo.  But,  my  Lords,  that  imparting  a  Criminal  Purpofe,  to  the  neceffary  Inftruments  for 
carrying  it  into  Execution ,  extenuates  the  Guilt  of  the  Author,  is  a  Conceit  perfectly  new  in 
Morality,  and  more  than  I  can  yield  to.  It  rather  implies  Aggravation,  and  the  additional 
Offence  of  corrupting  thefe  Inftruments.  Not  that  I  mean  by  this  Gbfervation  to  palliate 
the  Guilt  of  fuch  corrupt  Inftruments.  I  think  it  may  be  fit,  and  exceedingly  wholefome, 
to  convey  to  Doctors  Commons,  that  thofe  among  them,  if  any  fuch  there  are,  who,  being 
acquainted  with  the  whole  Extent  of  the  Prifoner’s  Purpofe,  to  furnifh  herfelf  with  the  falie 
Appearance  of  a  Angle  Woman  in  order  to  draw  the  Duke  into  fuch  a  Marriage,  affifted 
her  in  executing  any  Part  of  it,  are  far  enough  from  being  clear  of  the  Charge  contained  in 
this  Indictment.  They  are  Acceffaries  to  her  Felony  ;  and  ought  to  anfwer  for  it  accordingly,. 
This  is  ftating  her  Cafe  fairly.  The  Crime  was  committed  by  her,  and  her  Accomplices. 
All  had  their  Share  in  the  Perpetration  of  the  Crime :  Each  is  ftained  with  the  Whole  of  the 
Guilt. 

My  Lords,  I  proceed  to  examine  the  Witneffes.  The  Nature  of  the  Cafe  fhuts  out  all 
Contradi&ion  or  Impeachment  of  Teftimony.  It  will  be  neceffary  for  your  Lordlhips  to 
pronounce  that  Opinion  and  Judgment,  which  fo  plain  a  Cafe  will  demand. 

Mr.  Solicitor  General 

\  K 

My  Lords,  We  will  now  proceed  to  call  our  Witneffes.*" - Call  Ann  Cradock. 

Who  came  to  the  Bar,  and  One  of  the  Clerks  held  the  Book  to  her ,  upon  which  foe  laid 
her  Hand. 

Clerk  of  the  Crown.  Hearken  to  your  Oath. 

The  Evidence  that  you  (hall  give  on  Behalf  of  our  Sovereign  Lord  the  King’s  Ma- 
jefty,  againft  Elizabeth  Duchefs  Dowager  of  Kingfton ,  the  Prifoner  at  the  Bar,  fhall 
be  the  Truth,  the  whole  Truth,  and  nothing  but  the  Truth, 

So  help  you  G  O  D. 

Then  fhe  kijjed  the  Book. 

|  Mrl 


\ 
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Mr.  Wallace.  My  Lords,  I  am  defired  by  the  noble  Lady  at  the  Bar  to  apply  to 
your  Lordihips  for  an  Indulgence,  that  a  Queftion  may  be  put  to  the  Witnefs  by  her 
Counfel. 

Lords.  Ayo,  Aye. 

Mr.  Wallace.  I  fhall  beg  the  Witnefs  may  inform  your  Lordfnips  whether  Hie  has  not 
had  a  Security  for  fome  Provifion,  or  Benefit,  or  a  Promife,  in  confequence  of  the  Evb 
dence  fhe  is  to  give  on  this  Indictment  ? 

Ann  Cradock.  No. 

Mr.  Solicitor  General  Plow  long  have  you  been  acquainted  with  the  Lady  at  the  Bar? 
Ann  Cradock.  Above  Thirty-two  Years. 

Mr.  Solicitor  General.  Where  did  you  firfl  become  acquainted  with  her  ? 

Ann  Cradock.  I  faw  the  Lady  firft  in  London ,  afterwards  at  Lainjlon. 

Mr.  Solicitor  General.  What  Occafion  carried  you  to  the  Lady  at  Lainjlon  ? 

Ann  Cradock.  Along  with  a  Lady  that  I  ferved. 

_ Mr .  Solicitor  General.  Name  the  Lady. 

Ann  Cradock.  Mrs.  Hanmer. 

Mr.  Solicitor  General.  Was  Mrs.  Hanmer  any  Relation  to  the  Lady  at  the  Bar  ? 

Ann  Cradock.  Her  own  Aunt. 

Mr.  Solicitor  General.  Was  the  Lady  at  the  Bar  at  Lainjlon  along  with  Mrs.  Hanmer  ? 
Ann  Cradock.  Not  when  I  firft  went  down  to  Lainjlon. 

Mr.  Solicitor  General.  Did  fhe  come  down  there  afterwards? 

Ann  Cradock.  Y es. 

Mr.  Solicitor  General.  Do  you  remember  feeing  Mr.  Augujlus  Ilervey  there  at 
rthat  Time? 

Ann  Cradock.  I  remember  feeing  Mr.  Augujlus  Ilervey  there,  but  not  at  the  Time  I  firft 
faw  the  Lady  there. 

Mr.  Solicitor  General.  When  did  Mr.  Hervey  come  there  ? 

Ann  Cradock.  It  was  in  June ,  at  the  Winchejter  Races. 

Mr.  Solicitor  General.  How  long  did  he  flay  there  at  that  Time  ? 

Ann  Cradock.  I  cannot  particularly  fay  how  long  he  might  flay :  He  was  coming  and 
^  going. 

Mr.  Solicitor  General.  Was  you  in  Lainjlon  Church  with  Mr.  Hervey  and  that  Lady,  at 
;  any  Time  in  that  Summer  ? 

Ann  Cradock.  I  was. 

Mr.  Solicitor  General.  At  what  Time  of  the  Day  ? 

Ann  Cradock.  It  was  towards  Night  :  It  was  at  Night,  not  in  the  Day. 

Mr.  Solicitor  General.  Upon  what  Occafion  ? 

Ann  Cradock.  To  fee  the  Marriage.. 

Mr.  Solicitor  General.  Name  the  Perfons  who  were  prefent. 

Ann  Cradock.  Mr.  Merrill ,  Mrs.  Hanmer ,  Mr.  Mount enay ,  Mr.  Hervey ,  Mifs  Chud- 
ieigh ,  and  myfelf. 

Mr.  Solicitor  General.  Who  was  the  Clergyman  ? 

Ann  Cradock.  Mr.  Amis,  who  belonged  to  the  Church. 

Mr.  Solicitor  General.  Were  they  married  there? 

Ann  Cradock.  Yes  •,  I  faw  them  married. 

Mr.  Solicitor  General.  Was  the  Marriage  kept  fecret? 

Ann  Cradock.  Yes. 

Mr.  Solicitor  General.  By  what  Ceremony  was  the  Marriage  ? 

Ann  Cradock.  By  the  Matrimonial  Ceremony  ;  by  the  Common  Prayer  Book. 

Mr.  Solicitor  General.  Was  you  employed  to  take  Care,  that  the  other  Servants  fhould 
be  out  of  the  Way  ? 

Ann  Cradock.  Yes. 

Mr.  Solicitor  General.  Did  they  return  to  Mr.  Merrill's  Houfe  after  the  Marriage  ? 

Ann  Cradock.  Yes,  they  did. 

Mr.  Solicitor  General.  How  far  is  the  Church  from  the  Houfe  ? 

Ann  Cradock.  Not  a  great  Diflance,  but  I  cannot  fay  how  far  :  It  is  in  the  Garden. 
Mr.  Solicitor  General.  Did  Mr.  Amis  return  with  the  Party  into  the  Houfe? 

Ann  Cradock.  Not  that  I  faw. 

Mr.  Solicitor  General.  Did  you  attend  on  the  Lady  as  her  Maid? 

Ann  Cradock.  I  did  at  that  Time,  her  own  not  being  able. 

' Mr .  Solicitor  General.  After  the  Ceremony,  did  you  fee  the  Parties  in  Bed  together  ? 

..F  f  Ann 
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Ann  Cradock.  1  did. 

A  Lord.  Repeat  what  you  faid, 

Ann  Cradock.  1  faw  them  put  to  Bed  •,  I  alfo  faw  Mrs.  Hanmer  infift  upon  their  getting 
up  again.  *  ... 

Mr.  Solicitor  General.  Did  you  fee  them  the  next  Morning  ? 

Ann  Cradock.  I  faw  them  that  Night  afterwards  in  Bed,  the  fame  Night  after  Mr?.  Han - 

tn er  went  to  Bed. 

Air.  Solicitor  General.  Did  you  fee  them  afterwards  in  Bed  for  fome  Nights  after  that  ? 
Ann  Cradock.  1  faw  them  particularly  in  Bed  the  laft  Night  Mr.  Hervey  was  there,  for 
fje  was  to  fet  out  in  the  Morning  at  Five  o’clock  •,  I  was  to  call  him  at  that  Flour,  which  I 
did  ;  and  entering  the  Chamber,  I  found  them  both  fall  afleep  •,  they  were  very  forry  to 

take  Lea\c. 

Mr.  Solicitor  General.  Can  you  fix  what  Year  this  was  ? 

Ann  Cradock.  1  believe  it  to  be  in  the  Year  1744,  but  I  am  certain  it  was  the  fame  Year 
•in  which  the  Victory  was  at  Portfmouth. 

Air.  Solicitor  General.  Do  you  recoiled:  what  Time  of  the  Year  it  was? 

Ann  Cradock.  In  the  Month  of  Augujl,  I  think. 

Air.  Solicitor  General.  What  is  your  Reafon  lor  thinking  it  was  in  the  Month  of  Augufi  ? 
Ann  Cradock.  My  Reafon  is,  that  it  was  in  the  Time  of  Mam  hill  Fair;  and  alfo  that 
there  were  Green-Gages  ripe,  which  the  Lady  and  Gentleman  were  both  very  fond  of. 

Air.  Solicitor  General.  Do  you  recollefl  how  long  it  was  after  the  Death  of  Mr.  Merrill's 
Mother  ? 

Ann  Cradock.  No,  1  cannot  juftly  fay. 

Mr.  Solicitor  General.  Where  did  Mr,  Hervey  go,  as  you  underftood,  the  Morning  he 
went  away  ? 

Ann  Cradock.  To  Portfmouth. 

Mr.  Solicitor  General.  Did  you  underftand  that  he  was  then  in  the  Sea  Service  ? 

Ann  Cradock.  I  did,  and  that  he  was  going  with  Admiral  Davers. 

Air.  Solicitor  General.  Have  you  any  particular  Reafon  for  knowing  that  he  did  go  with 
Admiral  Davers? 

Ann  Cradock.  The  Reafon  I  have  to  believe  he  did  go  with  him  is,  the  Perfon  whom  I 
-  married  afterwards  was  Mr.  Hervey' s  Servant. 

Mr.  Solicitor  General.  Wras  he  Servant  to  him  at  that  Time  ? 

Jinn  Cradock.  He  was. 

Mr.  Solicitor  General.  Did  you  receive  any  Letter  from  the  Perfon  you  afterwards  married, 
who  was  Mr.  Hervey' s  Servant,  and  . attended  him  ? 

Ann  Cradock.  1  did,  from  Port-Mahon. 

Mr.  Solicitor  General.  Do  you  know  what  Relation  Mr.  Merrill  was  to  the  Lady  at 
the  Bar  ? 

Ann  C  radnk.  Pi;  ft  Coufin. 

Mr.  Solicitor  General.  Who  was  Mr.  Mountenay ,  whom  you  mentioned  as  prefent  at  the 

M  rriage  ? 

Ann  Cradock.  A  Friend  of  Mr.  Merrill's,  as  he  pretended. 

Mr.  Solicitor  General.  Did  he  live  in  the  Family  at  that  Time  ? 

Ann  Cradock.  He  was  in. the  Family  at. that  Time,  and  had  been  from  the  Time  of  the 
Death  of  his  Mother. 

Mr.  Solicitor  General.  Do  you  know  whether  any  other  Part  of  the  Family,  of  both 
Parties,  were  acquainted  with  the  Marriage,  except  thofe  Perfons  whom  you  have  men¬ 
tioned  ? 

Ann  Cradock.  No,  I  did  not  at  that  Time. 

Mr.  Solicitor  General.  Did  the  Lady  change  her  Name  on  the  Marriage  ? 

Ann  Cradock.  Never  in  publick  to  my  Knowledge. 

Mr.  Solicitor  General.  Piad  you  Occafion  after  this  to  fee  the  Lady  in  London? 

Am  Cradock.  1  faw  the  Lady  in  London  many  Times. 

Mr.  Solicitor  General.  Do  you  know  whether  there  were  any  Children  of  the  Marriage  ? 
Ann  Cradock.  I  believe  one. 

Mr.  Solicitor  General.  What  Reafon  have  you  for  believing  fo  ? 

Ann  Cradock.  The  Lady  herfelf  told  me  fo,  and  her  Aunt  alfo,  whom  I  ought  to  have 
mentioned  firft.  The  Lady  told  me,  that  fhe  would  take  me  to  fee  the  Child. 

Mr.  Solicitor  General.  Did  fhe  offer  to  carry  her  Aunt  as  well  as  you  to  fee  the  Child  ? 
Ann  Cr.ad .  ck .  1  do  not  know  that. 

Air, 
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Mr.  Solicitor  Gorural.  How  long  after  the  Marriage  was  it,  that  (he  told  you  fhe  would 
take  you  to  fee  the  Child  ? 

Ann  Cradock.  That  I  cannot  fay,  but  it  was  after  Mr.  Hervey  returned  a  Second  Time. 
Mr.  Solicitor  General.  Returned,  from  whence  ? 

Ann  Cradock.  I  heard  he  had  been  at  Port  Mahon. 

Mr.  Solicitor  General.  Do  you  recoiled  how  long  Mr.  Hervey  had  been  abfent  the  Firft 
Time? 

Ann  Cradock.  No,  I  do  not. 

Mr.  Solicitor  General.  How  long  had  he  been  abfent  the  Second  Time  ? 

Ann  Cradock.  After  his  Return  the  Second  Time,  1  believe  the  Child  to  have  been 
begotten. 

Mr.  Solicitor  General.  How  long  after  Mrc  Hervey  s  Second  Return  was  it,  that  Hie 
told  you  fhe  would  carry  you  to  fee  the  Child. 

Ann  Cradock.  It  was  after  his  Firft  Return. 

A  Lord.  I  bdieve  there  is  fome  Miftake.  Let  the  Witnefs  explain  that. 

Mr.  Solicitor  General.  "Was  it  after  Mr.  Hervey's  Firjl  or  Second  Return,  that  the  Lady 
rtold  you  fhe  would  carry  you  to  fee  the  Child  ? 

Ann  Cradock.  I  believe  the  Firft  Time. 

Mr.  Solicitor  General.  Do  you  recoiled  how  long  that  was  after  the  Marriage? 

Ann  Cradock.  I  do  not  recoiled. 

Mr.  Solicitor  General.  When  did  you  marry  Mr.  Hervey*  Servant  ? 

Ann  Cradock.  The  nth  of  February  i 752. 

Mr.  Solicitor  General.  Did  the  Priloner  at  the  Bar  fay  any  Thing  particular  to  you  about 
^he  Child? 

Ann  Cradock .  She  told  me  the  Child  was  a  Boy,  and  like  Mr.  Hervey. 

Mr.  Solicitor  General.  How  long  did  you  continue  in  the  Service  of  Mrs.  Hannter  ? 

Ann  Cradock.  Till  die  died. 

Mr.  Solicitor  General.  When  did  Mrs.  Hanmer  die  ? 

Ann  Cradock.  She  has  been  dead  Eleven  Years  the  Second  of  laft  December. 

Mr.  Solicitor  General.  Had  you  any  Occafion  to  know  what  became  of  the  Child,  whe- 
•ther  it  lived  or  died  ? 

Ann  Cradock.  I  know  nothing  further  than  what  the  Lady  faid.  When  I  expeded  to 
go  to  fee  it,  the  Lady  came  in  great  Grief,  and  told  me  it  was  dead. 

Mr.  Solicitor  General.  Have  you  any  Reafon  to  know  at  what  Place  the  Child  was 
born  ? 

Ann  Cradock.  At  Chelfea,  by  reafon  her  Mother  could  not  go  there. 

Mr.  Solicitor  General.  Who  informed  you  that  the  Child  was  born  at  Chelfea  f 
Ann  Cradock.  Mrs.  Hanmer  told  me  this. 

Mr.  Solicitor  General.  Have  you  ever  heard  it  from  the  Piifoner.F 
Ann  Cradock.  Yes,  I  certainly  have. 

Mr.  Solicitor  General.  She  faid,  her  Mother  could  not  go  there.  What  do  you  under¬ 
hand  to  be  the  Reafon,  why  Mrs.  Chudleigh  could  not  go  to  Chelfea  ? 

Ann  Cradock.  By  reafon  her  Hufband  and  Son  were  buried  there,  as  I  have  been  told. 
Mr.  Solicitor  General.  Had  you  any  Converfation  with  the  Priloner  about  the  Year 
*768,  about  any  Meffage  to  be  delivered  to  the  Prifoner,  that  Mr.  Hervey  had  givep 
<to  you  ? 

Ann  Cradock.  I  had  a  Meffage  from  Mr.  Hervey ,  fjgnifying  to  the  Lady  he  was  deter¬ 
mined  to  be  parted  from  her. 

Mr.  Solicitor  General  Did  you  deliver  that  Meffage  ? 

Ann  Cradock.  Not  for  fome  Time  after  I  received  it,  not  being  able. 

Mr.  Solicitor  General.  When  did  you  deliver  it  ? 

Ann  Cradock ,  On  Saturday  Morning,  when  the  Lady  came  up  to  me,  and  told  me, 
that  fhe  knew  what  had  been  the  Matter  with  me  :  I  toid  her  Mr.  Hervey  dellred  me  to 
let  her  know,  that  he  was  determined  to  be,  I  fhould  have  faid  divorced ,  but  I  laid  parted ; 
and  alfo,  that  he  delired  me  to  tell  the  Lady,  floe  had  it  in  her  own  Power  to  affift  him.  I 
-delivered  the  Meffage,  and  the  Lady  replied,  Was 'fhe  to  make  herfelf  a  Whore  to 
.■oblige  him  ? 

Mr.  Solicitor  General  Did  fhe  appear  to  be  with  Child  before  this  Converfation 
.with  you  ? 

Ann  Cradock.  She  did  appear  fo  to  be. 

Mr.  Solicitor  General .  What  Patifh .is  Mr.  Merrill' %  Houle  ini 
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Ann  Cradock,  I  believe  in  St.  George's:  His  Houfe  at  Lainfton  is  a  Parifh  of  itfelf. 

Mr.  Solicitor  General.  Are  there  any  other  Houles  in  the  Parifh  befides  Mr.  Merrill's  ? 
Ann  Cradock.  Not  at  Lainfton ,  there  is  not. 

Mr.  Solicitor  General.  Was  there  Service  regularly  in  Lainfton  Church,  or  did  the  Fa¬ 
mily  go  to  any  other  Church  ? 

Ann  Cradock.  They  went  to  Service  at  Sparjholt  Church. 

Mr.  Solicitor  ^General.  My  Lords,  we  have  no  more  Queftions  to  afk  this  Witnefs  at 

p  refen  t. 

Lord  High  Steward.  The  Counfel  for  the  Prifoner  are  at  Liberty  to  afk  the  Witnefs 

any  Queftions  they  think’ proper. 

Mr.  Wallace.  Have  you  net  declared  to  fome  Pcrfons,  that  you  had  an  Expectation  of 
fome  Provifion  or  Benefit  on  the  Event  of  this  Profecution  ? 

Ann  Cradock.  I  never  could  declare  I  had  any  Thing  promifed  me  by  any  Body. 
Expectation  of  Provifion,  from  the  Peifons  that  profecute  ? 

I  never  had,  I  know  none  of  the  Family. 

Where  have  you  lived  for  this  Month,  or  Two,  or  Three. 

I  have  lived  at  Mr.  Beauwater’s. 

What  is  the  Reafon  of  your  having  your  Refidence  there  ? 

In  regard  to  his  Lady  being  a  Relation  to  Mr.  and  Mrs.  Bathurfl. 

Had  your  Refidence  there  any  Relation  to  this  Profecution  ? 

It  is  unknown  to  me  if  it  has. 

What  have  you  to  do  with  Mr.  Bathurfl?  ' 

Mrs.  Bathurfl  is  fo  kind  as  to  have  me  there,  as  being  a  Servant  to  her 
■Aunt  from  my  Childhood. 

Mr.  Wallace.  How  long  have  you  been  at  Mr.  Beauwater' s  ? 

I  am  lure  I  cannot  juftly  fay  the  Day  when  1  came  there. 

How  long  before  this  Profecution  was  commenced  ? 

I  can’t  tell  when  I  came  there  ;  1  can’t  tell  how  long  I  have  been 
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I  do  not  mean  that  you  fliould  anfwer  to  a  Day,  but  according  to  the  bell 


of  your  Memory. 

Ann  Cradock.  About  Four  Months,  l  fancy. 

Was  it  before  or  fince  you  appeared  before  the  Grand  Jury  ? 

Since  I  appeared  before  the  Grand  Jury. 

Do  you  know  who  is  the  Profecutor  of  this  Indictment  ? 

Mr.  Meadows ,  I  imagine. 

Do  you  know  Mr.  Meadows? 

I  have  feen  him  Twice,  or  Three  Times  in  my  Life,  and  that  is  all. 
Where  ? 

The  Firft  Time  I  ever  faw  him,  was  at  Mr.  Beauwaters  Houfe,  fince  I 


Are  you  to  flay  at  Mr.  Beauwater' s,  or  to  return,  when  this  Profecution 
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Ann  Cradock.  The  la  ft  Home  I  had  is  at  Lainjhn ,  where  I  hope  I  may  return  again.  I 
went  down  there  in  Augufl  was  a  Twelvemonth. 

Mr.  Wallace .  Have  you  never  declared  to  any  Body,  that  you  had  an  Expectation 
of  fome  Provifion  from  the  Caufe  now  in  Hand  ? 

Ann  Cradock.  I  could  not  declare  it,  as  I  had  no  Offers  made  me  from  the  Profecutor. 
Mr.  Wallace.  Have  you  declared  it  ? 

Ann  Cradock.  1  have  juft  now  faid,  I  could  not. 

Mr.  iVallace.  Would  you  be  underftoed,  that  you  have  not  ? 

Ann  Cradock.  What  was  I  to  declare  ? 

Mr.  Wallace.  Whether  you  have  not  declared,  whether  true  or  falfe  I  do  not  care,  that 
you  had  an  Expectation  of  fome  Provifion  from  this  Profecution  ? 

Ann  Cradock.  I  could  not  declare  it,  before  it  was  made  to  me. 

Mr.  Wallace.  You  muft  fay,  whether  you  did  fay  fo  or  not  ? 

Ann  Cradock.  I  never  had  any  Offer  from  the  Profecution. 

Mr.  Wallace.  Had  not  you  an  Expectation  from  the  Profecution  ? 

Ann  Cradock.  No,  I  could  not  fay  that,  when  they  never  offered  it  me. 

Mr.  Wallace.  Do  you  underftand  the  Queftion  generally,  or  confined  to  the  Profecutor .? 
Ann  Cradock .  J  think  it  can  be  confined  to  none  but  bimfelf. 
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Have  you  any  Expedition  from  any  Body  elfe? 

No,  none. 

Nor  ever  declared  fo  ? 

No,  I  never  declared,  that  I  had  any  fuch  Expeditions. 

At  what  Time  of  the  Night  was  this  Marriage  ? 

I  cannot  poffibiy  tell  the  Hour ;  it  was  at  Night. 

Have  not  you  mentioned  co  any  Body  fome  Hour  of  th*  Night  ? 

I  do  not  know  that  I  have  mentioned  it,  any  farther  than  that  it  was  at 
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Mr.  Wallace.  You  have  faid,  that  you  was  employed  to  keep  the  Servants  out  of  the 
Way  at  the  Time  ;  how  came  you  then  to  go  to  the  Church  ? 

Ann  Cradock.  1  was  employed  to  come  out  of  the  Church  after  the  Marriage,  and  fee 
that  the  Houfe  was  clear :  After  the  Marriage,  and  not  before. 

Mr.  Wallace.  Was  there  any  Care  taken  before  they  went  to  Church  ? 

Ann  Cradock.  No,  I  do  not  know  that  there  was  •,  Mr.  and  Mrs.  Merrill  dined  out 
that  Day,  and  I  do  not  know  that  any  of  the  Houfe  knew  that  there  was  to  be  a  Marriage. 
Mr.  Wallace.  Are  you  lure  that  Mr.  and  Mrs.  Merrill  dined  cut  that  Day  ? 

Yes. 

When  did  Mrs.  Merrill  die  ? 

I  do  not  know.  Mrs.  Hanmcr  it  was ;  there  was  no  Mrs.  Merrill  at  that 
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Then  by  Mrs;  Merrill  you  meant  Mrs.  Hanmer ,  did  you  ? 

Certainly  I  did  mean  Mrs.  Hanmer ,  for  there  was  no  Mrs.  Merrill. 

Was  you  defired  to  go  to  the  Church  ? 

I  don’t  know  whether  I  was  defired  to  go,  but  there  I  was,  that 
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Did  you  go  as  a  Witnefs,  or  out  of  Curio fity  ? 

I  was  there  to  fee  the  Marriage.  As  to  Witnefs,  I  was  not  called  to  be 


Did  any  of  the  Parties  know  you  was  in  the  Church  ? 

Thofe  that  were  in  the  Church  knew  it. 

Did  you  hear  the  Ceremony  performed  ? 

I  did. 

Did  you  hear  the  whole  Ceremony  ? 

I  believe  fo  :  Certainly. 

Have  not  you  faid,  you  did  not  hear  the  Ceremony  ? 

Not  that  I  know  of,  and  I  never  was  afked  to  my  Knowledge. 

Do  you  fpeak  pofitively  that  you  have  not  fo  declared  ? 

Certainly  I  do,  for  I  know  whether  I  was  afked  or  not. 

How  long  did  Mr.  Hervey  flay  there  after  this  Marriage  ? 

I  really  cannot  fay  how  many  Days  •,  he  was  not  long  there. 

You  faid  that  Mrs.  Hanmer  made  them  get  up  foon  after  they  went  to 
Bed  ;  how  long  did  Mrs.  Hanmer  fit  up  after  that? 

Ann  Cradock.  I  cannot  juftly  fay  how  many  Hours  ;  I  can’t  fay  whether  it  might  have 
been  One,  or  Two,  or  Three  Hours. 
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Was  it  Mrs.  Hanmer9 s  Cuftom  to  lock  the  Door,  where  Mifs  Child- 


I  never  knew,  that  fine  did  lock  the  Door  at  all. 

Nor  any  Body  by  her  Order  ? 

Not  to  my  Knowledge,  I  never  knew  the  Door  ordered  to  be  locked  by 
any  Body,  nor  by  myfelf  neither:  I  am  lure  l  never  locked  it. 

Mr.  Wallace.  You  are  lure  the  Door  v/as  never  locked  then,  when  Mr.  Hervey  went 
out,  when  he  was  made  to  get  up  and  }eave  the  Room  as  you  have  laid  ? 

Ann  Cradock.  Went  out  where  ?  I  don’t  underltand. 

Mr.  Wallace.  You  have  faid,  he  was  made  to  get  up  again. 

Ann  Cradock.  To  the  belt  of  my  Knowledge,  the  Lady  got  up  too,  as  well  as  Mr. 
Jlervey. 

Air.  Wallace. 
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And  both  left  the  Room  ? 

I  believe  they  both  left  the  Room,  I  know  nothing  to  the  contrary  •,  but 
I  know  they  afterwards  went  to  Bed  together. 

Mr,  Wallace.  Have  you  not  declared,  you  knew  nothing  of  this  Marriage? 
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No,  never  in  my  Life,  to  my  Knowledge^ 

T  hat  you  did  not  remember  any  Thing  about  it? 

It  is  very  odd  that  I  can  remember  it  now,  and  fhould  not  have  remeni- 
I  ever  had  it  in  my  Memory. 

Have  not  you  declared,  that  you  did  not  remember  it? 

No,  not  that  I  know  of. 

I  denre  you  will  give  a  pofitive  Anfwer,  yes,  or,  no,  whether  you  have 
or  have  not  declared  it  ? 

Ann  Cradock.  I  never  could  have  declared,  that  which  I  did  not  know# 

That  you  did  not  remember  any  Thing  about  it  ? 

No,  1  never  could  fay  that. 

Did  you  or  did  you  not  fay  fo  ? 

No,  I  did  not  fay  fo. 
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Lord  Buckingham.  I  beg  to  put  One  Queftion  to  the  Witnefs.  You  know  that  you  fpeak 
not  only  in  the  Prefence  of  this  refpe&able  Court,  but  in  the  Prefence  of  Almighty  God  ? 

Ann  Cradock.  Yes.  t 

Lord  Buckingham.  Have  you,  or  have  you  not,  ever  declared  that  you  did  expedt  an  Ad¬ 
vantage  from  the  Profecution  ?  Say  aye,  or  no. 

Ann  Cradcck.  I  mull  fay  no :  I  could  not  fay  aye. 

Lord  Buckingham.  You  have  told  us,  that  Mr.  Merrill  and  Mrs.  Hanmer  went  out  to 
Dinner  the  Day,  on  which  the  Marriage  was  performed  ;  1  fhould  be  glad  to  know  at  what 
Time  Mr.  Merrill  and  Mrs.  Hanmer  returned  home  ? 

Ann  Cradcck.  I  believe  it  might  be  between  Seven  and  Eight  o’Clock,  as  I  had  given 
Tea  out  of  the  Floufekeeper’s  Room  to  the  Gentleman  and  Lady  by  Candledight. 

Lord  Buckingham.  What  Day  of  the  Month  was  it? 

Ann  Cradock.  That  I  cannot  tell. 

Duke  of  Grafton.  Did  you  ever  fee  the  Child,  that  the  Lady  at  the  Bar  offered  to  carry 
you  to  fee  ? 

Ann  Cradock.  No,  T  never  did. 

Duke  of  Grafton.  What  was  the  Interval  of  Time  between  the  Offer  to  carry  you  to 
fee  the  Child,  and  the  Death  of  that  Child  ? 

Ann  Cradock.  That  I  cannot  juftly  fay  neither  ;  but  as  far  as  I  can  remember,  the  Day 
that  1  was  to  go  to  fee  the  Child,  the  Lady  came  and  laid  it  was  dead. 

Duke  of  Grafton.  Though  you  cannot  exactly  recoiled;  the  Interval  between  the  One 
Tranfaction  and  the  other,  yet  ill  you  may  fpeak  at  large.  Was  it  a  Week?  Was  it  a 
Month?  Was  it  Half  a  Year? 

Ann  Cradock.  It  was  not  a  Month,  nor  yet  Half  a  Tear. 

Duke  of  Grafton.  Were  there  a  few  Days  Interval  between  the  one  and  the  other  ? 

Ann  Cradock.  There  was,  but  I  cannot  fay  how  many  Days. 

Duke  of  Grafton.  Did  you,  in  the  Space  of  thefe  few  Days,  ever  exprefs  to  the  Lady 
at  the  Bar  your  Earneftnefs  and  Defire  to  fee  the  Child,  which  you  fay  the  Lady  at  the  Bar 
told  was  fo  like  Mr.  Hervey  ? 

Ann  Cradock.  1  exprefied  my  Defire  at  the  Time,  when  the  Lady  fpoke  of  the  Child  to 
her  Aunt. 

Duke  of  Grafton.  What  was  the  Anfwer,  that  you  had  for  not  carrying  you  immediately 
to  the  Child  ? 

Ann  Cradock.  The  Lady  told  me,  (he  would  come  on  fuch  a  Day  with  the  Princeffes 
Coach,  and  that  I  fhould  go  and  fee  the  Child. 

Duke  of  Grafton.  Was  you  examined  by  the  Ecclefiaflical  Court  ? 

Ann  Cradock.  I  was  not. 

Duke  of  Grafton.  Did  you  know  at  the  Time,  that  there  was  fuch  a  Procefs  going  on 

here  ? 

Ann  Cradock.  I  was  told  by  Mr.  Hervey  there  was. 

Duke  of  Grafton.  Did  you  offer  to  Mr.  Hervey ,  or  to  any  other  of  the  Parties,  to  give 
that  Evidence  which  you  now  have  proved  it  was  material  to  give? 

Ann  Cradock.  He  told  me,  he  muft  call  upon  me  to  afhft  him  in  his  Marriage. 

Duke  of  Grafton.  Did  any  Thing  elfe  pafs  relative  to  the  Procefs  in  Doctors  Com:nonsa 
after  Mr.  Hervey’ s  Convention  with  you  ? 

Ann  Cradock.  Yes,  there  certainly  was,  though  I  never  was  called. 

Duke  of  Grafton.  Did  any  Thing  pafs  between  Mr.  Hervey  and  you,  or  between  any  of 
the  Parties  and  you,  after  that  Declaration  of  Mr.  liervey’s  to  you  ? 

Ann 
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Ann  Cradock.  I  was  to  acquaint  the  Lady  with  his  Intentions.' 

<  Duke  of  Grafton.  \  ou  laid  you  was  to  remove  the  Servants  out  of  the  Way  at  Mr.  Mer¬ 
rill  *  Houle  at  the  Time  01  the  Marriage  :  How  many  Servants  might  there  be  about  Mr. 
Merrill' s  Houfe  at  the  Time  of  the  Marriage  ? 

Ann  Cr acock.  The  Butler-,  a  Maid,  who  waited  on  Mifs  Merrill j  Two  Houfe-maids  ; 
a  Laundry-maid  ;  One  of  the  Houle-maius  belonged  to  Mrs.  Hanmer ,  who  always  went 
down  along  with  her,  and  there  was  a  Kitchen-maid. 

Duke  of  Grafton.  Were  there  any  Lights  in  the  Church  at  the  Time  of  the  Ceremony 
Being  performed  ? 

Ann  Cradock.  There  was  a  Wax  Light  in  the  Crown  of  Mr.  Mounter  ay's  Hat. 

Lord  Townfhend.  Whether  fhe  has  ever  received  or  been  offered  any  Thing  to  with¬ 
hold  her  Evidence  relative  to  the  fuppofed  Marriage  ? 

Ann  Cradcck.  I  never  have. 

Lord  Hillfborougb .  Did  you  ever  receive  any  Letter,  offering  you  any  Advantage  in 
cafe  you  would  appear  againft  the  Prifoner,  before  you  was  fubpoened  at  Hick's  Hall. 

Ann  Cradock.  I  received  a  Letter  from  a  Friend,  wherein  1  was  told,  that  a  Gentleman 
of  their  Acquaintance  would  get  me  a  Sine-cure,  but  on  what  Account  I  knew  not. 

Lord  Hillfborcugh.  A  Gentleman  of  whole  Acquaintance  ? 

Ann  Cradock.  I  do  not  know  who  the  Gentleman  was  j  it  never  was  explained  to  me 
-who  the  Gentleman  was  nor  I  never  afked. 

Lord  Hillfborougb.  Who  was  the  Friend  who  wrote  that  Letter  to  you? 

Ann  Cradock.  Mr.  Fozard ,  of  Piccadilly . 

Lord  Hillfborougb.  What  Anfwer  did  you  make  to  that  Letter  ? 

Ann  Cradock.  I  made  no  Anfwer  any  further,  but  that  it  was  very  kind  in  any  Body  that 
would  affift  me  in  getting  me  any  Thing. 

Lord  Hillfborougb.  Who  is  Mr.  Fozard  ? 

Ann  Cradock.  A  Perfon  that  lives  near  Hyde-park-Ccrner ,  and  keeps  Livery  Stables. 

Lord  Hillfborougb.  You  fay  he  wrote  you  Word,  that  fome  of  their  Friends  would  get 
-.you  a  Sine-cure  ? 

Ann  Cradock.  I  Paid,  a  Gentleman  of  their  Acquaintance. 

Lord  Hillfborougb.  Of  whofe  Acquaintance  ? 

Arm  Cradock.  Mr.  Fozard' s. 

Lord  Hillfborougb.  Upon  what  Account  did  you  conceive  or  underftand  that  he  was  to 
get  you  a  Sine-cure  ? 

Ann  Cradock.  That  I  cannot  tell. 

Lord  Hillfborcugh.  What  have  you  done  with  the  Letter  ? 

Ann  Cradock.  I  do  not  know  where  the  Letter  is,  I  know  I  have  it  not. 

Lord  Hillfborougb.  Will  you  take  upon  you  to  fay,  that  there  was  not  in  that  Letter  an 
Exprelfion  intimating,  that  if  you  would  appear  againft  the  Prifoner  at  the  Bar,  a  Sine-cure 
would  be  gotten  for  you? 

Ann  Cradock.  1  certainly  do  fay,  there  was  no  fuch  Exprefilon  in  the  Letter  ;  -only  a 
Eriend  of  theirs,  or  a  Gentleman  of  their  Acquaintance,  I  do  not  know  which,  would  get 
.me  a  Sine-cure. 

Lord  Hillfborougb.  Did  you,  or  did  you  not,  by  virtue  of  your  Oath,  underftand  that 
that  was  to  be  the  Confequence  of  your  appearing  againft  the  Prifoner  at  the  Bar? 

Ann  Cradock.  I  did  not  know  that  that  was  to  be  the  Confequence  of  my  appearing.  I 
had  no  room  to  imagine  fo,  becaufe  1  know  not  the  Perfon  of  the  Profecutor,  nor  none  of 
his  Family. 

Lord  Hillsborough.  Did  you  advife  with  any  Body  concerning  what  you  fhould  do  with 
regard  to  that  Letter  ? 

Ann  Cradock.  I  certainly  did  apply  to  a  Friend,  and  acquainted  him  I  had  received  fuch 
a  Letter. 

Lord  Hillsborough.  What  did  you  write  to  your  Friend  ? 

Ann  Cradock.  I  never  writ  to  any  Friend,  I  applied  to  a  Friend,  and  fhe  wed  the 
^Letter. 

Lord  Hillsborough.  Whether  you  did  not  afk  Advice  from  fome  Body,  what  you  fhould 
do  with  regard  to  that  Letter  ? 

Ann  Cradock.  I  did  not  afk  any  Body  what  I  was  to  do  with  it,  I  received  it. 

Lord  FLillsb or ough .  What  did  you  confult  that  Friend  about  ? 

Ann  Cradock.  To  let  him  know  I  had  received  fuch  a  Letter  i  but  I  did  not  know  what 
it  might  be  upon,  or  what  it  might  not. 
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1  ord  Hillsborough.  Did  he  read  the  Letter  ? 

Ann  Cradock .  Yes. 

'Lord  Hillsborough.  What  Con  venation  parted  between  yon  and  him  on  the  Subject  of 
the  Letter  ? 

Ann  Cradock .  ■  I  told  him,  I  did  not  know  what  it  might  be  from,  but  that  I  apprehended 
it  might  be  fomediing  concerning  my  being  called  upon  in  Point  of  the  Lady  ;  I  think  I 
told  him,  that  I  had  once  been  told,  that  I  might  have  the  fame  fettled  upon  me  as  the 
Lady  promifed  me  when  I  went  into  the  Country. 

Lord  Hillsborough.  What  Reafon  had  you  for  thinking  fo  ? 

Ann  Cradock.  The  Reafon  I  had  for  thinking  fo,  was,  becaufe  I  had  been  told  once, 
that  I  might  have  the  fame  given  me  that  the  Lady  at  the  Bar  offered  me,  when  I  was  to  go 
into  the  Country,  if  I  would  fpeak  the  Truth  ;  bur.  by  whom  1  know  not :  I  never  afked 
the  Queftion. 

Lord  Hillsborough.  I  defire  to  know,  what  you  did  with  that  Letter,  whether  you  put  it 
into  the  Hands  of  the  Perfon  whom  you  confulted  ? 

Ann  Cradock.  I  put  it  into  no  one’s  Hands;  the  Perfon  had  the  Letter  I  confulted. 

Lord  Hillsborough .  You  put  it  into  that  Perlbn’s  Hand  to  read  it  ? 

Ann  Cradock.  1  gave  the  Letter  into  that  Perfon’s  Hands  to  read  it,  and  told  him,  he 
might  fhew  it  to  Mr.  Hervey ,  if  he  would. 

Lord  Hillsborough.  For  what  Purpofe  did  you  defire  it  might  be  fhewn  to  Mr.  Hervey? 

Ann  Cradock .  For  this  Purpofe,  believing  it  might  be  againft  him,  and  the  Lady  but 
by  whom  I  knew  nor,  for  I  never  art-red  the  Queftion,  who  it  was  that  was  to  give  it. 

Lord  Hillsborough.  Did  you  defire  your  Friend  to  fhew  it  to  the  Prifoner  at  the  Bar  ? 

Ann  Cradock.  That  was  importable,  for  the  Lady  was  not  in  England. 

Lord  Hillsbovougb.  Did  you  then  defire  him  to  fhew  it  to  any  Body  on  her  Part  ? 

Ann  Cradock.  I  fhould  look  upon  it,  if  it  was  fhewn  to  Mr  .Hervey,  it  would  be  on  her 
Part,  as  being  Man  and  Wife. 

Lord  Hillsborough.  Whether  you  defired  it  to  be  fhewn  to  any  Body  elfe  ? 

Ann  Cradock.  No,  not  befides  Mr.  Hervey. 

ADJOURNED. 


S  A  TU  R  DAY,  April  20. 

ANN  CRADOCK. 

.  1  /  *  « 

Continuation  of  her  Examination. 

J  ORD  Hillsborough.  I  was  exceedingly  glad  the  IToufe  was  adjourned,  but  I  would  much  ra¬ 
ther  it  had  been  adjourned  fooner,  becaufe  I  now  lie  under  a  good  deal  of  Difficulty  to  refume 
the  Thread  of  thefe  Queftions,  that  for  my  own  Information,  and  for  that  of  the  Houfe,  I 
thought  highly  proper  and  necefiary  to  be  explicitly  and  exactly  anfwered.  My  Lords, 
I  think  the  Lft  Queftion  that  I  put  to  the  Witnefs  at  the  Bar,  was,  whether  fhe  had  put  that 
Letter,  which  fhe  faid  was  figned  by  Fozard,  into  the  Hand  of  any  Gther  Perfon  ?  If  I  do 
not  miftake,  my  Lords,  the  faid,  (lie  had  put  it  into  the  Hand  of  a  Friend  of  hers  to  read. 
Upon  afking  her,  Whether  fhe  had  any  other  Intention,  than  that  of  putting  the  Letter 
into  his  Hand  ?  I  think  fhe  faid,  fhe  told  the  Perfon  he  might  fhew  the  Letter  to  Mr. 
Hervey,  as  fhe  apprehended  it  related  to  him.  Now  I  defire  to  afk  die  Evidence  at  the 
Bar,  Whether  fhe  knows,  that  her  Friend  did  fhew  that  Letter  to  Mr.  Hervey  or  not  ? 

Ann  Cradock.  My  Friend  did  fhew  it  to  Mr.  Hervey. 

Lord  Hillsborough.  Did  your  Friend  tell  you  what  Mr.  Elervey  faid  concerning  the 
Letter  ? 

Ann  Cradock.  My  Friend  told  me,  that  he  defired  I  fho.uld  keep  the  Letter. 

Lord  Hillsborough.  Do  you  mean  Mr.  Hervey ,  or  the  Friend  defired  you  to  keep  the 

Letter  ? 

Ann  Cradock.  I  mean,  the  Anfwer,  jhat  was  given  upon  the  Letter  being  fhewn,  was 
brought  by  my  Friend,  and  Mr.  Hervey  defired  me  to  keep  the  Letter, 
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Lord  Hillsborough.  Did  your  Friend,  who  carried  the  Letter  from  you  to  Mr.  Hervey , 
fay  any  Thing  more  to  you,  than  that  Mr.  Hervey  defired  you  fhould  keep  the  Letter  ?  '  ’ 

Ann  Cradock .  He  told  me,  that  I  fhould  acquaint  the  Lady  that  was  abroad  with  it. 

Lord  Hillsborough.  Did  you  acquaint  the  Lady  that  was  abroad  with  it  ? 

Ann  Cradock.  I  had  it  not  in  my  Power  fo  to  do. 

Lord  Hillsborough.  Did  you  acquaint  any  Body  elfe  with  it  ? 

Ann  Cradock.  I  did  feveral  of  my  Acquaintance. 

Lord  Hillsborough.  In  particular,  did  you  acquaint  any  Body  that  was  concerned  in  Bufi- 
nefs  for  the  Lady  ? 

Ann  Cradock.  No. 

Lord  Hillsborough.  I  defire  to  know  whether  you  did  by  yourfelf*  or  by  any  Body  elfe 
for  you,  make  any  Anfwer  whatever  tq  the  Letter  to  Mr.  Fozard? 

Ann  Cradock.  I  went  to  Mr.  Fozard  when  I  received  the  Letter,  as  in  the  Letter  it  was 
required  to  know  my  Age,  and  where  I  was  born. 

Lord  Hillsborough.  I  defire  you  will  inform  their  Lordfhips  of  the  Whole  of  what  palled 

between  Mr.  Fozard  and  vou  at  that  Interview  ? 

¥ 

Ann  Cradock.  Nothing  in  particular,  further  than  relating  to  where  I  was  born,  and 
my  Age  ;  my  Age  I  did  not  know.  I  did  not  afk,  who  was  to  give  me  the  Sine-cure. 

Lord  Hillsborough.  Did  not  you  think  it  extraordinary,  that  Mr.  Fozard  fhould  inquire  of 
you  your  Age,  and  where  you  was  born? 

Ann  Cradock.  I  certainly  did  think  it  extraordinary. 

Lord  Hillsborough.  Whether  you  did  not  afk  the  Meaning  of  it  ? 

Ann  Cradock.  I  did  not  afk  any  Meaning  for  it. 

Lord  Derby.  You  faid  Yefterday,  that  you  did  expeft  to  receive  fomething  adequate  to 
what  you  had  received  from  the  Prifoner  at  the  Bar.  What  did  you  formerly  receive  from 
the  Prifoner  at  the  Bar  ? 

Ann  Cradock.  Many  Favours  in  Friendfhip,  but  not  any  Thing  in  particular. 

Lord  Derby.  What  was  you  offered  by  the  Lady  ? 

Ann  Cradock.  Twenty  Guineas  a  Year,  to  go  and  fettle  in  the  Country,  and  the  Choice 
of  Three  different  Counties. 

Lord  Derby.  At  what  Time  was  that  Offer  made  to  you  ? 

Ann  Cradock.  The  Time  I  cannot  juftly  remember. 

Lord  Derby.  Recolledt  ;  how  many  Years  was  it  ago  ? 

Ann  Cradock.  I  believe  it  may  be  Three  Years  ago,  or  Four,  I  am  not  certain. 

Lord  Derby.  What  was  your  Anfwer  to  that  Propofal  ? 

Ann  Cradock.  It  made  me  very  unhappy  to  think  that  I  was  to  be  banifhed,  but  I  con- 
fen  ted  to  go  into  Yorkjhire. 

Lord  Derby.  What  were  the  Counties  that  were  propofed  to  you  ? 

Ann  Cradock.  Yorkjhire ,  Derbyjhire ,  I  think,  and  Northumberland. 

Lord  Derby.  In  confequence  of  that  Confent  to  go  into  Yorkjhire ,  did  you  go  into 
Yorkjhire  ? 

Ann  Cradock.  No,  I  did  not ;  I  went  to  Thorfeby  •,  I  tried,  but  I  could  go  no  further. 

Lord  Derby.  What  was  the  Reafon  that  you  could  go  no  further  ? 

Ann  Cradock.  From  being  unhappy,  and  going  from  all  my  Friends. 

Lord  Derby.  Did  you  receive  any  Sum  of  Money  in  confequence  of  going  as  far  as 
Lhorjeby  ? 

Ann  Cradock.  None,  no  further  than  was  to  carry  me  to  the  Place,  where  I  faid  I  was 
to  go. 

Lord  Derby.  You  mentioned  an  Annuity  of  Twenty  Guineas  a  Year;  has  that  Annuity 
been  paid,  or  have  you  received  any  Part  of  it  fince  that  Agreement  ? 

Ann  Cradock.  No. 

Lord  Coventry.  You  faid  you  was  prefent  at  the  Marriage  in  1744;  I  defire  to  know 
whether  you  have  ever  communicated  that  Information  to  any  Perfon  till  this  Year,  and  to 
whom  ? 

Ann  Cradock.  I  have  feveral  Times  to  many,  but  to  particular  Perfons  I  cannot  fpeak. 

Lord  Derby.  I  fhould  be  glad  to  know  whether  you  do  underhand,  or  do  not  under¬ 
hand,  that  any  Sum  or  Sums  were  ever  paid  to  any  Perfon  for  your  Subfiftence  and  Board, 
on  the  Part  of  the  Prifoner  at  the  Bar  ? 

Ann  Cradock.  No,  I  do  not  know  that  ever  any  Sum  was  paid  upon  my  Account. 

Lord  Buckingham.  I  defire  to  afk  the  Witnefs,  whether  fhe  at  any  Time  did  receive  any 
Prefent  whatever  from  the  Prifoner  at  the  Bar? 

H  h 
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Ann  Cradock.  Several,  in  Point  of  Friendflffp. 

LordTownfhend.  Was  you  ever  offered  any  Sum  of  Money  at  any  Time,  to  conceal 
any  Evidence  ? 

Ann  Cradock.  No. 

Lord  Fownfhend.  By  either  Side  ? 


Ann  Cradock 
Lord  Camden. 
Torkjhire  ? 

Ann  Cradock. 
Lord  Camden . 


No. 

I  defire  to  know  whether  you  faw  the  Lady  at  T bore  shy  in  the  Way  to 


1  was  in  the  Lady’s  Houfe,  and  faw  her  feveral  Times. 

In  any  of  thofe  Interviews  did  any  Thing  pafs  refpedting  the  Annuity  of 
Twenty  Guineas  a  Year,  and  the  Journey  you  was  then  making  to  Torkjhire? 

Ann  Cradock.  No,  not  any  Thing  in  particular  as  to  that. 

Lord  Camden.  What  was  the  Reafon  of  your  Return  from  Thcrefby »  and  not  going  to 
your  Journey’s  End  ? 

Ann  Cradock.  My  Reafon  was,  from  my  ill  State  of  Plealth,  and  Unhappinefs  of 
Mind. 

Lord  Littleton.  Did  the  Lady  explain  to  you  what  were  her  Motives  for  fending  you, 
or,  as  you  called  it,  banijhing  you,  into  thofe  diftant  Counties  ? 

Ann  Cradock.  No,  my  Lords. 

Lord  Derby.  What  did  you  apprehend  to  be  the  Lady’s  Motives  for  filch  a  Propofal  ? 

Ann  Cradock.  That  I  was  ever  at  a  Lofs  to  know,  becaufe  I  never  afked. 

Duke  of  Ancajter.  Did  you  confult  a  Friend  on  account  of  the  Subffance  of  Mr.  Fo- 
zard’s  Letter  ? 

Ann  Cradock.  I  did. 

Duke  of  Ancajter.  I  defire  you  to  tell  the  Houfe,  who  that  Friend  was? 

Ann  Cradock.  My  Friend  was  Dr.  HoJJack ,  who  is  Phyfician  of  Greenwich  Hcfpital. 

Duke  of  Ancajter.  What  is  become  of  that  Fetter,  or  have  you  it? 

Ann  Cradock.  I  have  it  not,  but  it  is  in  my  Box,  I  believe,  at  Lainfion ,  as  I  carried  it 
with  me  when  I  went  there  with  my  other  Things. 

Duke  of  Richmond.  Was  not  the  Marriage  to  be  kept  a  Secret  ? 

Ann  Cradock.  Yes. 

Duke  of  Richmond.  If  during  the  Time  the  Marriage  was  to  be  kept  a  Secret,  any  Per- 
fon  had  afked  you  about  the  Marriage,  would  yon  have  owned  it,  or  denied  it  ? 

Ann  Cradock.  I  never  from  the  Time  divulged  the  Secret,  until  it  had  been  told 
before. 

Duke  of  Richmond.  Did  no  Perfon,  during  the  Time  it  was  a  Secret,  ever  afk  you  if  you 
knew  it  ? 

Ann  Cradock.  Several  have  afked  me,  but  I  have  always  replied,  No, 

Lord  Prefident.  Do  you  not  know,  that  your  Hufband  was  examined  in  the  Spiritual 
Court,  in  the  Caufe  of  Ja&itation  ? 

Ann  Cradock.  I  know  he  was  called  upon  in  the  Court,  but  what  paffed  I  am  an  utter 
Stranger  to,  as  I  never  alked. 

Lord  Prefident.  Had  not  Mr,  Hervey  intimated  to  you,  that  you  was  to  be  called  upon  on 
that  Occafion  ? 

Ann  Cradock.  He  did. 

Lord  Prefident.  After  that  did  you  hear  any  Thing  from  Mr.  Hervey ,  refpetffing  your 
Attendance  in  that  Caufe  ? 

Ann  Cradock.  Mr.  Hervey  told  me,  he  muff  call  upon  me  to  affift  him  in  the  Marriage, 
and  to  fwear  to  Mrs.  Hanmer' s  Hand-writing. 

Lord  Prefident.  Was  you  ever  called  upon  that  Gecaffon  ? 

Ann  Cradock.  I  was  not. 

Lord  Derby.  Did  you  live  with  Mrs.  Hanmer  until  the  Time  of  her  Death  ? 

Ann  Cradock.  I  did. 

Lord  Derby.  Which  happened  Eleven  Years  ago  the  2d  of  la  ft  December  ? 

Ann  Cradock.  Yes. 

Lord  Derby.  Upon  what  have  you  fubfiffed  fince  that  Time. 

Ann  Cradock.  Mrs.  Hanmer  left  me  Two  hundred  Pounds  ;  one  was  taken  up,  the  other 
was  left:  I  quitted  the  Lady’s  Houfe,  and  went  to  Newington.  I  fhould  have  told  you  the 
Two  hundred  Pounds  were  in  this  Lady’s  Hands  [pointing  to  the  Duchefs J  one  was  taken  up, 
and  the  other,  wich  my  Flufband’s  Income,  fupported  me  whilff  he  Jived. 
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Lord  Derby.  How  do  you  know  that  that  Two  hundred  Pounds  was  left  you  by  Mrs. 
Manner  ? 

Ann  Cradock.  It  was  left  me  in  her  Will. 

Duke  of  Ancajier.  Do  you  of  your  own  Knowledge  aflert,  that  there  was  a  Child  ? 

Ann  Cradock.  I  do  aflert  I  was  told  fo.  I  never  law  the  Child. 

Duke  of  Ancajier.  Who  told  you  fo  ? 

Ann  Cradock.  Mrs.  Hanmer  told  me  fo,  and  the  Lady  told  me  at  our  Return  out 
of  the  Country. 

Duke  of  Ancajier.  Who  told  you  there  was  a  Child  ? 

Ann  Cradock.  This  Lady  at  the  Mar  told  me  fo  herfelf.  Both  told  me  fo. 

Duke  of  Ancafer.  Do  you  from  your  own  Knowledge  affirm,  that  that  Child  is  dead? 

Ann  Cradock.  The  Lady  at  the  Bar  told  me  it  was  dead,  as  fhe  told  me  before  fhe 
would  take  me  to  fee  it. 

Duke  of  Ancajier.  Did  the  Lady  at  the  Bar  bring  the  Princefs  of  Wale' s  Co,  eh,  and 
carry  you  to  fee  the  Child  at  Cbelfea  ? 

Ann  Cradock.  The  Lady  told  me  fhe  would  come  in  the  Princefs’s  Coach,  and  carry  me 
to  fee  the  Child. 

Lord  Radnor.  How  old  do  you  apprehend  the  Child  was  at  the  Time  of  its  Death  ? 

Ann  Cradock.  That  I  can  give  no  Account  of :  It  was  very  young  •,  but  the  Age  I 
know  not.  ' 

Lord  Radnor.  Weeks,  Months,  or  Years  ? 

Ann  Cradock.  Months,  but  not  Years. 

Lord  Radnor.  Did  you  ever  hear,  that  the  Child  was  baptized  ? 

Ann  Cradock.  I  did  hear  that  the  Child  was  baptized  ;  but  Mrs.  Hanmer  and  I  were  in 
the  Country  at  that  Time. 

Lord  Radnor.  Did  you  ever  hear,  what  the  Child’s  Name  was  ? 

Ann  Cradock.  No,  I  cannot  recoiled:  that  I  did. 

Lord  Radnor.  Did  you  ever  hear,  where  the  Child  was  buried  ? 

Ann  Cradock.  I  did  hear  that  it  was  buried  at  Cbelfea. 

Lord  Radnor.  Who  told  you  fo  ? 

Ann  Cradock.  The  Lady  at  the  Bar  told  me  fo  herfelf  one  Day,  when  I  was  airing  in 
the  Coach  with  her  that  Way. 

Lord  Fortefcue.  How  have  you  fubfifted  fince  your  Hufband’s  Death  ? 

Ann  Cradock.  With  what  I  made  of  my  Furniture  which  was  in  my  Houfe,  which  waS 
all  new.  .  .  t 

Lord  Fortefcue.  How  long  is  it  fince  your  Hufband  died  ? 

Ann  Cradock.  Five  Years  laft  March. 

Ordered  to  withdraw. 

Lord  High  Steward.  Who  do  you  call  next  Mr.  Solicitor  General  r 

Solicitor  General.  We  defire  to  call 

r*  '“*>»•  i  •  \  '  *  '  m  S,  ,  \  -f  i  1  '  t  [  »*lV.  .  .  .  k  i 

Mr.  Cffi  S  A  R  HAWKINS,  who  was  fworn  in  like  Manner . 

Mr.  Dunning.  Mr.  Hawkins ,  are  you  acquainted  with  the  Lady  at  the  Bar  ?  and  how  long 
have  you  been  fo? 

Mr.  Hazvkins.  A  great  many  Years  ;  I  believe  above  Thirty. 

Mr,  Dunning.  Are  you  acquainted  with  the  prefent  Lord  Brifiol?  and  how  long  have 
you  been  fo  ? 

Mr.  Hawkins.  I  have  had  the  Honour  of  knowing  the  Earl  of  Brijlol  nearly  as  many 
Years. 

Mr.  Dunning.  Do  you  know  of  any  Intercourfe  between  my  Lord  Brifiol  and  the  Lady 

at  the  Bar  ?  • 

Mr.  Hawkins.  Of  an  Intercourfe  certainly  •,  of  Acquaintance  undoubtedly. 

Do  you  know  from  the  Parties  of  any  Marriage  between  them  ? 

I  do  not  know  how  far  any  Thing,  that  has  come  before  me  in  a  confi¬ 
dential  Truft  in  my  Profeffion,  fhould  be  difeiofed,  confident  with  ray  profeffional  Flonour. 
[ Queflion  and  Anfwer  repeated.] 

Mr.  Dunning.  1  truft  your  L  ordfnips  will  fee  nothing  in  my  Queftion,  that  can  betray 
confidential  Truft,  or  diffionour  Mr.  Hawkins  in  giving  it.  My  Queftion  is  fimply,  whe¬ 
ther  Mr.  Hawkins  knows,  from  the  Parties,  of  any  Marriage  between  them  ? 


Mr.  Dunning. 
Mr.  Hawkins. 
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Lord  High  Steward.  The  Queftion  that  was  afked  by  the  Counfel  at  the  Bar,  is, <£  Whe- 
“  ther  the  Witnefs  knew,  from  any  Information  of  either  of  the  Two  Parties,  that  they  were 
“  married  ?”  The  Witnefs  objeds  to  it,  whether  he  is  to  anfwer  any  Queftions  that  are  in- 
confiftent  with  his  profeffional  Honour :  Your  Lordfhips  are  to  determine,  whether  the 
Queftion  put  by  the  Counfel  at  the  Bar,  fhall  be  afked  ? 

Lord  Mansfield.  I  fuppofe  Mr.  Hawkins  means  to  demur  to  the  Queftion  upon  the 

Ground,  that  it  came  to  his  Knowledge  fome  Way,  from  his  being  employed  as  a  Surgeon 

for  one  or  both  of  the  Parties  j  and  I  take  for  granted,  if  Mr.  Hawkins ,  underftands  that  it 
is  your  Lordfhips  Opinion,  that  he  has  no  Privilege  on  that  Account  to  excufe  himfelf  from 
giving  the  Anfwer,  that  then,  under  the  Authority  of  your  Lord  (hips  Judgment,  he  will 
fubmit  to  anfwer  it :  Therefore,  to  lave  your  Lordlhips  the  Trouble  of  an  Adjournment, 
if  no  Lord  differs  in  Opinion,  but  thinks  that  a  Surgeon  has  no  Privilege  to  avoid  giving 
Evidence  in  a  Court  of  Juftice,  but  is  bound  by  the  Law  of  the  Land  to  do  it ;  [if  any  of 

your  Lordfhips  think  he  has  fuch  a  Privilege,  it  will  be  a  Matter  to  be  debated  elfewhere, 

butj  if  all  your  Lordfhips  acquiefce,  Mr  .'Hawkins  will  underftand,  that  it  is  your  Judg¬ 
ment  and  Opinion,  that  a  Surgeon  has  no  Privilege,  where  it  is  a  material  Queftion,  in  a 
Civil  or  Criminal  Caufe,  to  know  whether  Parties  were  married,  or  whether  a  Child  was 
born,  to  fay,  that  his  Introduction  to  the  Parties  was  in  the  Courfe  of  his  Profeffion,  and  in 
that  Way  he  came  to  the  Knowledge  of  it,  I  take  it  for  granted,  that  if  Mr.  Hawkins  un¬ 
derftands  that,  it  is  a  Satisfaction  to  him,  and  a  clear  Juftification  to  all  the  World.  If  a 
Surgeon  was  voluntarily  to  reveal  thefe  Secrets,  to  be  lure  he  would  be  guilty  of  a  Breach 
of  Honour,  and  of  great  Indifcretion  *  but,  to  give  that  Information  in  a  Court  of  Juftice, 
which  by  the  Law  of  the  Land  he  is  bound  to  do,  will  never  be  imputed  to  him  as  any 
ridifcretion  whatever. 

Mr.  Dunning.  My  Queftion  is,  Whether  you  knew  from  either  of  the  Parties,  that  there 
was  a  Marriage  between  them  ? 

Mr.  Hawkins.  From  the  Converfation  with  both  Parties  I  apprehended  there  was  a  Mar¬ 
riage,  but  nothing  appeared  in  Proof  before  me  :  I  mean  nothing  as  legal  Proof,  but  Con - 
‘verfation. 

Mr.  Dunning.  But  did  they  in  Converfation  admit,  that  they  were  Man  and  Wife  ?  and  is 
that  the  Ground  upon  which  you  form  that  Apprehenfion? 

Mr.  Hawkins.  Yes  it  is  ;  they  did  admit  it  in  Converfation. 

Mr.  Dunning.  Do  you,  or  do  you  not,  know  that  a  Child  was  the  Fruit  of  that 
Marriage  ? 

Mr.  Hawkins.  Yes,  I  do. 

Mr.  Dunning .  Can  you  tell  their  Lordfhips,  about  what  Time  that  Child  was  born  ?  and 
where  ? 

Mr.  Hawkins .  About  the  Time  I  cannot  tell.  If  I  ever  put  down  any  Thing  in  Writing 
at  the  Time,  I  might  have  deftroyed  it  afterwards,  according  to  my  Cuftom,  which  is  to 
deftroy  Papers  that  are  of  no  Ufe,  and  which  might  be  improper  to  be  found  after  my 
Deceafe. 

Mr.  Dunning.  Inform  their  Lordlhips  about  what  Time  this  might  be,  as  near  as  your 
Memory  will  enable  you  to  do. 

Mr.  Hawkins.  I  Ihould  fuppofe  it  was  about  Thirty  Years  ago;  but  I  do  proteft  I 


do  not  know. 
Mr.  Dunning . 
Mr.  Hawkins. 
Street. 

Mr.  Dunning. 
Secret  ? 

Mr.  Hawkins. 
Mr.  Dunning. 
Mr.  Hawkins. 
Mr.  Dunning. 


Where  was  this  Child  born  ? 

At  Chelfea ,  near  to  Chelfea  College  i  but  I  forget  the  Name  of  the 
Was  this  Marriage,  and  the  Birth  of  that  Child,  at  that  Time  kept  a 


I  was  told  it  was  to  be  a  Secret. 

Do  you  know  what  is  fince  become  of  that  Child  ? 

I  believe  it  died  in  a  little  Time  afterwards. 

By  your  Anfwer,  that  you  underftood  it  was  to  be  kept  a  Secret,  did 
you  mean  the  Marriage,  or  the  Birth  of  the  Child,  or  both  ? 

Mr.  Hawkins.  Both. 

Mr.  Dunning.  Which  of  the  Parties  can  you  recoiled;  it  was,  Mr.  Hervey  or  Mifs  Chud - 
leighy  that  defired  this  might  be  kept  a  Secret  ?  or  both  ? 

Mr.  Hawkins.  I  fhould  take  for  granted  both  equally. 


Mr. 
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Mr.  Dunning.  Do  you  know  enough  of  the  then  Mr.  Hervef  s  Motions  to  be  able  to 
inform  their  Lordfhips,  whether  this  Child  was  born  after  his  Firft  or  Second  Return  from 
Sea,  fubfequent  to  the  Marriage  ? 

Mr.  Hawkins.  No,  I  do  not  know  enough  of  his  Motions  to  anfwer  thisQueftion. 

Mr.  Dunning.  Do  you  know  what  Age  this  Child  had  attained  before  its  Death  ? 

Mr.  Hawkins.  I  proteft  I  do  not  remember  now. 

Mr.  Dunning.  Can  you  recoiled  about  what  Time  of  the  Year  it  was  you  firft  heard 
this  Child  was  born,  and  about  what  Time  of  the  Year  you  heard  it  died  ? 

Mr.  Hawkins.  1  do  not  know,  I  might  hear  of  the  Death  immediately. 

Mr.  Dunning.  Did  you  ever  attend  the  Child  in  the  Courfe  of  your  Profeftion  ? 

Mr.  Hawkins.  I  did  once :  I  am  not  fure  whether  I  did  not  attend  more,  but  I  remem¬ 
ber  I  attended  it  once. 

Mr.  Dunning.  Do  you  remember  whether  your  Recolleftion  of  this  Tranfaftion  was, 
or  was  not,  helped  about  the  Time  of  the  Commencement  of  the  Suit  in  the  Spiritual 
Court  ? 

Mr.  Hawkins.  Really  I  do  not  know  any  Thing  that  palled  to  bring  it  to  my 
Mind  then* 

Mr.  Dunning.  Was  you,  or  was  you  not,  applied  to  by  either  of  the  Parties,  or  both,  at 
the  Time  of  the  commencing  this  Suit  in  the  Spiritual  Court  ? 

Mr.  Hawkins.  1  was  applied  to  by  the  Earl  of  Brijiol. 

Mr.  Dunning.  Will  you  be  fo  good  as  to  tell  what  was  the  Purport  of  Lord  BriJloV s  then 
Application  to  you. 

Mr.  Wallace.  On  the  Part  of  the  noble  Lady,  I  muft  fubmit  to  your  Lordftiips, 
that  nothing  Paid  in  the  Abfence  of  the  Lady  is  Evidence  againft  the  Prifoner  at  the  Bar. 

Mr.  Dunning.  I  will  put  the  Queftion  in  a  Way,  that  it  fhall  be  liable  to  no  Objedion. 
Did  you,  or  did  you  not,  in  confequence  of  Lord  BriJloV s  Application,  apply  to  the  Lady  at 
the  Bar  ? 

Mr.  Hawkins.  I  did. 

Mr.  Dunning.  Then  tell  us,  what  was  the  Purport  of  Lord  BriJloV s  Application  to  you, 
and  what  Meftage  you  carried  from  Lord  Brifiol  to  the  Lady  at  the  Bar  ?~ 

Mr.  Hawkins.  To  the  beft  of  my  Remembrance  the  Earl  of  Brijiol  met  me  in  the  Street, 
and  flopped  me,  telling  me  that  he  fhould  be  glad  I  would  call  on  him  at  his  Houfe  the 
firft  Morning  I  had  Half  an  Hour  to  fpare,  and  that  if  I  could  then  fix  the  Time,  he  would 
take  Care  to  be  in  the  Way,  and  that  no  other  Company  fhould  interrupt  the  Conven¬ 
tion.  fie  intimated  that  it  waS  not  on  account  of  his  own  Health,  but  on  account  of  an  old 
Friend  of  mine.  I  named  the  Time,  and  went  to  him  ;  I  found  his  Lordlhip  expecting  me; 
upon  a  Table,  at  a  little  Diftance  from  his  Right  Hand,  there  lay  Two  or  Three  Bundles  of 
Papers,  folded  up  as  thefe  Papers  are  ( taking  up  fame  Papers  at  the  Bar)  to  thefe  Papers  he 
often  pointed  in  Courfe  of  what  he  faid  afterwards.  After  making  feme  polite  Apologies  to 
me  for  the  particular  Trouble  he  was  then  giving  me,  he  told  me  it  was  on  the  prefent 
Duchefs  of  Kingjlons  Account  :  That  he  wifhed  me  to  carry  her  a  Meftage  upon  a  Subject 
that  Was  very  dii'agreeable,  but  that  he  thought  it  would  be  lefs  Chocking  to  be  carried  by,  and 
received  from,  a  Perfon  ft  e  knew,  than  from  any  Stranger:  That  he  had  been  for  fome 
Time  pall  very  unhappy  on  account  of  his  Matrimonial  Connexions  with  the  Duchefs, 
Mil's  Ckudleigh ,  that  was  then  :  That  he  wifhed  to  have  his  Freedom  ;  which  the  Criminality 
of  her  Conduft,  and  the  Proofs  which  he  had  of  it  (which,  in  pointing  to  the  Papers  I  be¬ 
fore  mentioned,  he  faid  he  had  for  fome  Time  paft,  with  Intent  and  Purpofe  to  procure  a 
Divorce,  been  collecting  and  getting  together) ;  that  he  believed  they  contained  the  mo  ft 
ample  and  abundant  Proofs,  Circumftances,  and  every  Thing  relative  to  fuch  Proof;  that 
he  intended  to  purfue  his  Profecution  with  the  ftrifteft  Firmnefs  and  Refolution  ;  but  that  he 
retained  fuch  a  Regard  and  Refpeft  for  her,  and  as  a  Gentleman  to  his  own  Char  after,  that 
he  wifhed  not  to  mix  Malice  or  ill  Temper  in  the  Courfe  of  it ;  but  that  in  every  Refpeft, he 
would  wifh  to  appear  and  aft  on  the  Line  of  a  Man  of  Honour  and  of  a  Gentleman  ;  that 
he  wifhed  fhe  faid)  fhe  would  underftand  that  his  foliciting  me  to  carry  the  Meftage  fhould  be 
received  by  her  as  a  Mark  of  that  Difpofition  ;  that  as  molt  probably  in  the  Number  of  fo 
many  teftimonial  Difpofitions  as  were  there  collefted,  there  might  be  many  often  five  Circum¬ 
ftances  named,  fuperfluous  to  the  necefiary  legal  Proofs,  that  if  Ihe  plealed  1  might  inform 
her,  that  her  Lawyers,  either  with  or  without  herl'clf,  might,  in  Conjunftion  with  his  Law¬ 
yers,  look  over  all  the_Depofitions,  and  that  if  any  Parts  were  found  .tending  to  indecent  or 
Icandalous-  Refleftions,  which  his  Gentlemen  of  the  Law  fhould  think  might  be  omitted 


without  weakening  his  Caufe,  he  himtelf  fhould  have  no  Objeftion  to  it :  That  as  he  in- 
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fended  only  to  ad  upon  the  Principles  of  a  Gentleman,  and  a  Man  of  Honour,  he  fhould 
hope  (he  would  not  produce  any  unnecelfary  or  vexatious  Delays  to  the  Suit,  or  enhance 
the  Expences  of  it,  as  he  did  not  intend  to  profecute  to  gain  by  any  Demands  of  Damages, 
I  think,  or  to  that  Purpofe.  I  delivered  this  Melfage  to  the  Duchefs  as  well  as  I  could.  I 
do  not  prefume  now,  that  either  the  precife  Words,  or  the  Indentity  of  the  Words  or  Ex- 
prelfions  can  be  recollected  by  me,  but  it  was  to  the  Purport,  as  near  as  polfibly  I  can  remem¬ 
ber,  of  what  I  have  faid. 

Mr.  Dunning.  Will  you  recoiled,  whether  upon  this  Converfation  any  diftind  Propofi- 
tion  was  dated  to  the  Duchefs  which  required  an  Anfwer  ?  or,  what  Anfwer  you  carried 
back  from  the  Duchefs  for  that  Purpofe  ?  You  will  of  courfe  be  referring  yourfelf  to  what 
paffed  between  you  and  the  Duchefs. 

Mr.  Hawkins.  I  delivered  my  Melfage  to  the  Duchefs.  After  a  little  Time  taken  for 
Confideration,  I  do  not  recoiled:  exadly  what  her  Grace  defied  me  to  report  to  the  Earl 
of  Brijlol  •,  but  it  was  to  this  Effed:  That  Ihe  was  obliged  to  him  for  the  polite  Parts 
of  his  Melfage,  but,  as  to  the  Subjed  of  the  Divorce,  Ihe  fhould  cut  that  fhort  by  wifh- 
ing  him  to  underhand,  that  Hie  did  not  acknowledge  him  for  her  legal  Hulband,  and 
fhould  put  him  to  the  Defiance  of  fuch  Proof :  That  Ihe  had  then  already,  or  (hould 
immediately,  inflitute  a  Suit  in  the  Ecclefiaftical  Court,  which  fhe  called,  I  think,  a 
Jattitation  of  Marriage  •,  but,  as  he  had  promifed  before,  that  he  would  ad  upon  the 
Line  of  a  Man  of  Honour  and  a  Gentleman  in  his  own  intended  Suit,  fhe  hoped  that 
he  would  purfue  the  fame  Line  now,  and  that  he  would  confine  himlelf  to  the  Proofs 
of  legal  Marriage  only,  and  not  to  other  Proofs  of  Connedions  or  Cohabitations  ;  if  he  did, 
that  he  would  make  it  a  Procefs  of  no  long  Delay,  and  that  either  he  would  gain  an  equal 
Freedom  to  himfelf  by  a  Sentence  of  that  Court,  declaring  them  to  be  free,  or  he  would  the 

fooner  be  able  to  inftitute  his  own  intended  Suit. - The  Earl  of  Brijlol  received  my 

Melfage  as  one  affeded  and  {truck  by  it,  making  no  Reply  or  Anfwer  for  Two  or  Three 
Minutes  •,  then,  not  fpeaking  to  me,  but  rather  feeming  to  exprefs  his  own  Thoughts  aloud 
in  fhort  Sentences,  that  he  did  not  conceive  he  fhould  have  his  equal  Freedom  by  that  Me¬ 
thod.  I  believe  I  fhould  have  mentioned,  that  her  Grace  defired,  in  Part  of  her  Melfage, 
that  nothing  might  be  brought  forwards,  which  might  be  the  Subjed  of  ufelefs 
Converfation  and  Scandal.  He  faid,  in  Reply,  that  he  was  no  more  inclined  to  bring  for¬ 
ward  any  Thing  for  the  Lovers  of  fcandalous  Converfation  only,  than  fhe  could  be,  and 
that,  if  he  could  not  eftablifh  the  Proof  of  legal  Matrimony  (I  do  not  remember  the 
Words,  but  to  the  Senfe  of  this)  that  he  was  too  much  a  Gentleman  to  bring  any  Thing 
before  the  Public  relative  to  other  Connedions  with  the  Lady.  I  do  not  remember  that  2ny 
Thing  material  palfed,  or  more  than  this. 

Mr.  Dunning.  Do  you  recoiled  that  in  any  fubfequent  Converfation  with  the  Lady, 
you  was  defired  to  apply  to  the  Gentleman  for  any  other  Civility  in  the  Courfe  of  this 
Caufe  ? 

Mr.  Hazvkins.  Before  the  Firft  Attendance  that  I  have  lately  alluded  to  in  Illnefs,  Mrs. 
Cbudleigb,  her  Mother,  did  us  the  Honor  of  a  private  Family  Friendlhip.  After  thefe 
MdTages,  her  Grace  now  and  then  called  on  my  Wife  in  an  Evening,  frequently  faying,  Ihe 
was  palfing  to  or  from  her  Law  Gentlemen.  When  I  happened  to  fee  her  Grace, 
J  every  now  and  then  alked  how  her  Suit  went  on  ?  to  which,  I  think,  line  always  feemed  to 
anfwer  chearfully,  “  Very  right”  and  “  Well.” 

Mr.  Dunning.  Did  you  ever  carry  any  other  Melfages  ? 

Mr.  Hawkins.  Two  or  Three  Times,  1  cannot  recoiled  which,  fine  alked  me  to  deliver 
fome  Melfage  to  the  Earl  of  Brijlol ,  I  am  not  fure  whether  one  was  not  a  Letter,  or 
whether  upon  the  Occafion  of  her  alking  me  to  deliver  Something,  for  my  own  Memory  I 
might  not  afk  her  to  write  it  down,  but  I  really  do  not  remember  at  prefent,  though  1  have 
endeavoured  to  recoiled  what  the  Subjed  of  thefe  Melfages  were  ;  but  I  know  they  were 
of  very  trifling  Import,  nothing  that  could  have  Itruck  me  ftrongly,  or  1  lliould  have 
remembered  them  ;  and  I  underftood  they  were  rather  given  to  me,  as  if  the  Earl  of  Brijlol 
was  deiicate  in  receiving  any  Melfage  from  her  Grace,  and  that  I  was  only  to  exped  a 
verbal  Anfwer  on  that  Account. 

Mr.  Dunning.  Do  you  recoiled,  whether  any  of  thefe  Melfages  related  to  any  Witnefs 
or  Witnelfes  to  be  produced  or  kept  back  ? 

Mr.  Hawkins.  Certainly  not  •,  I  never  had  a  Suppofition,  that  the  Duchefs  would  have 
given  me  fuch  a  Melfage.  Nothing  appeared  to  me,  but  what  contained  Matter  of  little 
Import,  and  of  the  molt  honourable  Kind. 

Mr.  Dunning.  Did  you  ever  obferve,  or  do  you  now  recoiled,  any  Ground  to  form  a 
Belief,  whether  the  Parties  had  forgotten  or  remembered,  that  there  was  then  living  cne 
of  the  Witnelfes  to  the  Fad  of  the  Marriage, 


Mr: 


Kfr.  Hawkini.  I  profefs  I  do  not  recoiled  that :  I  have  heard  it  in  common  Converfatioft 
in  the  Town,  but  not  that  ever  I  remember  from  either  him  or  her  at  that  Time. 

Mr.  Dunning .  At  what  Time  did  you  receive  that  Report  from  him  or  her  ? 

Mr.  Hawkins.  I  think  I  have  feen  the  Earl  Brijiol  but  once  fince  the  Commencement 
of  this  Profecution,  and  then  his  Loidfhip  feemed  rather  to  fpeak  peevifhly. 

Lord  Mansfield.  They  will  not  examine  to  what  Lord  Brijiol  has  faid  fince  the  Com¬ 
mencement  of  the  Profecution. 

Mr.  Dunning.  Was  any  Thing,  that  my  Lord  Brijiol  faid  on  that  Subject,  communicated 
to  the  Lady  ? 

Mr.  Hawkins.  I  certainly  might,  and  did,  I  believe,  tell  her  Grace  what  was  faid. 

Lord  Mansfield.  Then  you  may  go  on. 

Mr.  Dunning.  Then  tell  the  Houfe  what  Lord  Brijiol  faid,  and  you  repeated  to  the 
Lady  ? 

Mr.  Hawkins.  His  Lordfhip  feemed  to  be  peevifh,  that  fuch  a  Perfon  was  now  brought 
forward,  and  as  he  had  heard  it  fuppofed,  I  believe,  for  want  of  her  having  fuch  Allowance 
or  fuch  Care  taken  of  her  by  the  Duchcfs,  as  he  fuppofed  fhe  ufed  to  have.  If  I  underftood 
him  right,  the  Earl  of  Brijiol  faid,  this  Perfon  had  been  with  him  to  exprefs  Things  to 
that  Purpofe  ;  and  faid,  that  if  fhe  had  been  as  eafy  to  come  at,  or  had  had  as  good  a  Memory 
when  that  Caufe  was  carried  on  in  the  Ecclefialtical  Court,  that  he  believed  the  IfTue  of  it 
would  have  been  different. 

Mr.  Dunning.  Will  you  be  fo  good  as  to  recoiled*  whether  you  communicated' this  to 
the  Lady,  and  what  pafied  upon  that  Occafion  ? 

Mr.  Hawkins.  I  did  communicate  it  to  the  Duchefs  ;  and  I  thought  lire  was  rather  out  of 
Temper  with  the  Meftage,  or  with  me,  flie  calling  at  my  Houfe  at  a  Time  I  was  very 
much  in  Hafte  to  go  out  upon  Bufinefs,  and  could  not  give  her  Grace  that  Time  to  hear, 
what  fhe  feemed  to  wifh  to  have  to  talk  more  upon  it.  She  offered  to  come  again,  but  I  was 
then  not  well  in  my  Health  at  all,  and  perhaps,  as  fine  might  think,  not  quite  fo  civil, 
would  not  name  another  Time  with  her  Grace  for  her  to  call  upon  me,  but  faid,  that  l  would 
take  an  Opportunity,  as  foon  as  I  was  able,  of  waiting  upon  her  Grace  at  her  own  Houfe.  I 
did  do  this  fome  Time  after,  and  was  told  at  the  Door,  that  her  Grace  was  not  at  Home  j  I  left 
my  Name,  and  faid  I  fhould  call  again.  After  fome  Days  Interval  I  did  fo,  and  then  was 
told,  that  her  Grace  was  at  Home,  but  was  laid  down  to  Sleep  *,  from  whence  I  concluded,  that 
I  was  not  to  call  again. 

Mr.  Dunning.  Am  I  to  underftand  from  you,  that  this  laft  Meflage  from  my  Lord  Brijiol 
was  never  the  Converfation  between  you  and  the  Duchefs  ? 

Mr.  Hawkins.  I  did  relate  it  to  her  during  the  Time,  that  fhe  was  at  my  Houfe. 

Mr.  Dunning.  Have  you  at  any  Time  fince  heard  any  Thing  from  the  Duchefs  on  that 
Subjeft  ? 

Mr.  Hawkins.  I  did  hear,  but  not  from  any  good  Authority,  that  her  Grace  was  rather 
angry. 

Air.  Dunning.  Has  the  Lady  never  converfed  with  you  on  the  Subject  of  this  living 
Witnefs  to  the  Marriage  from  that  Time  to  this  ? 

Mr.  Hawkins.  1  have  never  feen  her  Grace  but  once  fince,  and  that  was  Yefterday 
Morning  for  a  few  Minutes  at  the  Duke  of  Newcajlle's. 

Mr.  Dunning.  Generally,  at  any  Time  whatever  have  you  heard  any  Thing  from  the 
Duchefs  on  the  Subject  of  this  living  Witnefs  to  the  Marriage,  where  fhe  was,  or  any  Thing 
concerning  her  ? 

Mr.  Hawkins.  I  proteft  nothing  conclufive.  I  might  hear  there  was  fuch  a  Perfon,  but 
it  was  never  related  to  me,  whether  fhe  was  a  better,  or  worfe  Evidence  •,  nothing  relative  to 
that,  whether  Ihe  was  a  better  or  worfe  Evidence,  or  that  fhe  was  afraid  of  her,  or  any  Thing 
to  that  Purpofe. 

Am  I  to  underftand  you  to  have  heard  her  fay,  that  there  was  fuch  a 


Mr.  Dunning. 
Witnefs? 

Mr.  Hawkins. 


In  what  loofer  Converfation  I  cannot  tell,  but  nothing  that  ever  made  me 


know,  that  there  was  fuch  a  Perfon,  who  had  fuch  material  Knowledge. 

Mr.  Dunning.  I  underftand  you,  that  from  Lord  Brijiol  you  underftood  there  was  a 
furviving  Witnefs  to  the  Marriage.  My  Queftion  is,  Whether  you  ever  learnt  the  fame 
Thing  from  the  Lady,  or  not  ? 

Mr.  Hawkins.  If  it  was,  it  was  fome  accidental  loofer  Converfation,  not  as  trufting  me 
with  fuch  a  Knowledge. 

Mr.  Dunning.  Was  it  then  mentioned  in  any  loofer  or  accidental  Converfation,  or  any 
Converfation  ? 

6  Mri 
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Mr.  Hawkins.  I  proteft,  it  is  impoffible  to  remember  that  with  any.  Degree  of  Precifion 
or  of  Ufe, 

Mr.  Dunning.  I  did  not  mean  to  afk  you  to  recoiled;  any  Particulars  of  the  Converfation, 
but  fimply  to  the  Point,  whether  the  Duchefs  ever  dated  to  you,  or  acknowledged,  there 
was  a  living  Witnefs  to  the  Marriage  ? 

Mr.  Hawkins.  No,  I  do  not  remember  that  fhe  ever  dated  to  me,  or  Paid,  that  there  was 
a  living  Witnefs  to  the  Marriage. 

Mr.  Dunning.  Is  it  a  Fad  that  ever  you  learned  from  the  Lady  ? 

Lord  Derby  moved  the  Clerk  might  read  this  Part  of  the  Evidence. 

Mr.  Hawkins.  I  rather  (if  I  may  fay  any  Thing)  underdood  from  her  Grace,  that  there 
was  fome  loofer  Marriage,  not  quite  in  the  common  Manner.  I  think  I  could  remember 
an  Expreffion  of  her  Grace’s  once,  upon  her  Grace’s  fpeaking  on  the  Occafion.  If  I 
remember,  I  afked  her  Grace  how  her  Suit  went  on  ?  This  was  towards  the  latter  Part  of 
it.  She  looked  grave,  and  defired  to  fpeak  to  me  in  another  Room.  She  faid,  that  fhe 
had  had  a  great  Deal  of  Concern  and  Agitation  of  Mind,  fince  fhe  lad  favv  me,  which 
I  remarked  to  her  had  been  for  a  longer  Interval  of  Time  on  her  not  calling  at  the 
Houle  upon  my  Wife  in  the  ufual  Manner.  Her  Grace  faid,  that  fhe  had  had  fo  much 
Concern  upon  what  fhe  had  not  expeded  at  the  Commencement  of  her  Suir,  from  finding 
that  a  pofitive  Oath  was  expeded  from  her  Grace  that  fhe  was  not  married,  and  which  fhe 
had  for  fome  Time  together  apprehended  would  be  put  to  her  in  that  Form,  that  fhe  thought 
fhe  fhotild  have  dropped  her  Suit  entirely,  for  that  fhe  would  not  for  the  whole  World  have 
taken  that  dired  Rind  of  pofitive  Oath  ;  but  that  what  had  been  offered  to  her,  had  been  fo 
complicated  (I  think,  I  underftood)  with  other  Things  that  were  certainly  not  true,  that 
fhe  could  and  had  taken  the  Oath  with  a  very  fafe  Confcience.  To  fome  Queflions,  I  do 
not  remember  the  Words  to  her  Grace  from  me,  how  then  fhe  came  to  inftitute  a  Suit  at 
all  ?  She  anfwered  me,  44  O,  for  that  Matter  (I  think  it  was)  the  Ceremony  as  done, 

44  was  fuch  a  fcrambling  fhabby  Bufinefs  (I  do  not  fay  thefe  were  the  preciie  Words,  but 
tc  to  that  Purport)  and  fo  much  incomplete,  that  fhe  fhould  have  been  full  as  unwilling 

45  to  have  taken  a  pofitive  Oath  that  fhe  was  married,  as  that  floe  was  not  married.’* 

N.  B.  Phis  Part  of  the  Evidence  was  ordered  to  he  read  by  the  Clerk ,  who  accordingly 
read  it. 

Mr.  Dunning.  I  fhould  be  glad,  if  you  would  tell  their  Lordfhips,  what  it  was  that  was 
fo  particular  in  this  Bufiinefs  ?  if  the  Lady  ever  explained  it  to  you  ? 

Mr.  Hawkins.  I  never  had  an  Explanation  from  that  Moment.  I  had  within  myfelf  a 
Curiofity  from  the  Time  that  I  carried  the  Meffage  to  my  Lord  Briflol  from  her  Grace, 
and  his  Reception.of  it;  I  had  rather  imagined  that  there  was  fome  Marriage  of  which  legal 
Proofs  could  not  be  produced,  but  that  was  only  my  own  Notion  :  Before  that  Time  I  had 
no  real  Authority  at  all;  I  did  not  know  myfelf  honeftly  what  to  think  of  it. 

Mr.  Dunning.  Did  the  Lady  ever  explain  to  you,  by  what  Reafon  it  happened,  that 
the  Queftion,  when  it  came  to  be  put,  came  in  fo  much  more  palatable  a  Form  than  fhe 
expeded  it? 

Mr.  Hawkins.  No,  not  in  the  leaft  :  I  fhould  not  have  prefumed  to  have  afked  fuch  a 
Queftion  ;  nor  did  fhe  give  me  any  Explanation  at  all. 

Mr.  Dunning.  Was  any  Thing  ever  faid  by  Lord  Briflol ,  and  communicated  to  the 
Lady,  refpeding  an  Intention  of  his  to  appeal  from  this  Sentence  ? 

Mr.  Hawkins.  I  know  nothing  of  that. 

Mr.  Dunning.  What  faid  her  Grace  on  that  Subjed  ? 

Mr.  Hawkins.  Her  Grace  had  told  me,  that  the  Sentence  was  paffed,  and  that  it  was 
irrevocable  and  final  to  them  Two,  unlefs  my  Lord  Briflol ,  within  a  certain  limited  Time, 
did  Something  to  keep  the  Caufe  open.  I  do  not  know  what  that  was.  That  there  was, 
fhe  believed,  fome  Demur  at  that  Time,  as  my  Lord  Briflol  was  not  fatisfied  with  the 
Sentence,  and  had  made  fome  Demand  by  his  Prodor,  if  I  underflood  right,  for  the 
Cofts  of  Suit  which  were  decreed,  I  believe,  againft  him. 

Mr.  Dunning .  Do  you  know  whether  the  Cofts  of  Suit  were  ever  paid  by  my  Lord 
Briflol? 

Mr.  Hawkins.  I  do  not,  but  I  believe  they  were.  I  was  going  on  to  fay  what  I 
recolleded  upon  that.  They  had  fome  Demurs  upon  the  Cofts  of  Suit ;  but  that  if  my 
Lord  Briflol  infifted  upon  it,  fhe  would  give  her  Prodor  Diredions  not  to  let  fuch  a  Thing 
flop  the  Clofing  of  the  Suit. 

Air. 
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Mr.  “Dunning.  Do  you  then  know  whether  my  Lord  Briftol,  who  by  the  Terms  of 
the  Sentence  was  to  pay  the  Cofts,  did  not,  upon  this,  receive  the  Cods  he  had  been  put 
to  in  the  Suit  ? 

Mr.  Hawkins.  I  know  nothing  more  than  I  have  mentioned  :  Not  a  Tittle  more  nor 
lefs. 

Mr.  Dunning.  Do  you  know  of  no  other  Means  that  were  ufcd  to  fatisfy  my  Lord 
Brijlol ,  and  to  prevent  this  Caufe  from  continuing  any  longer  open  ? 

Mr.  Hawkins  No. 

Mr.  Dunning.  Do  you  know  nothing  of  any  Bond,  that  was  given  from  any  Body  to 
any  Body,  refpedfmg  this  Caufe  and  this  Queftion  ? 

Mr.  Hawkins.  Not  the  leaft  in  the  World. 

Mr.  Dunning.  Am  I  to  underftand,  that  you  fay  you  know  nothing  of  any  Bond  that 
has  any  direft,  immediate,  or  other  Relation  to  this  Subject  ? 

Mr.  Hawkins.  Not  the  leaft  that  ever  I  heard  of. 

Mr.  Dunning.  You  are  not  then  a  Truftee  in  any  fuch  Bond  ? 

Mr.  Hawkins.  Oh,  no,  certainly  not. 

Mr.  Dunning.  Can  you  give  us  the  Date  of  the  Time,  when  the  Firft  Meflage  was 
conveyed  from  Lord  Brijlol  to  the  Lady  through  you  ? 

Mr.  Hawkins.  I  was  endeavouring,  before  i  came  into  the  Court,  to  recoiled:  it,  but  I 
could  not :  I  put  nothing  down  in  Writing  relative  to  it. 

Mr.  Dunning.  Can  you  recoiled  the  Year  ? 

Mr.  Hawkins.  The  Meftage  muft  have  been  immediately  before  the  Commencement  of 
the  Suit,  whenever  that  was. 

Mr.  Dunning.  I  prefume,  though  you  ufed  the  Terms,  her  Grace ,  and  his  Lordjhip> 
you  perfedly  well  underftood,  that  neither  of  the  Parties  had  a  Right  to  thefe  Appellations 
at  the  Dime  thefe  Circumftances  palled  ? 

Mr.  Hawkins.  Yes,  certainly. 

Mr.  Dunning.  Does  any  Circumftance  imprefs  you  with  the  Recolledion  of  the  Time 
of  the  Year,  when  this  Converfation  palled ;  if  you  cannot  tell  us  the  exad  Year  ? 

Mr.  Hawkins.  I  might  have  inquired  how  long  the  Suit  lafted  *,  but  I  proteft  I  do  not 
recoiled:  now  any  particular  Circumftances  to  bring  it  to  my  Mind. 

Mr.  Wallace.  My  Lords,  I  have  no  Queftion  on  the  Part  of  the  Prifoner  to  put  to 
Mr.  Hawkins. 

Duke  of  Ancafter.  Did  you  attend  the  Child  ? 

Mr.  Hawkins.  I  think  Once. 

Duke  of  Ancafter.  Was  it  a  Boy  or  a  Girl  ? 

Mr.  Hawkins.  A  Boy. 

Duke  of  Ancafter.  Do  you  fpeak  from  your  own  Knowledge  that  the  Child  is  dead  ? 

Mr.  Hawkins.  No*,  but  have  no  Reafons  to  doubt  it. 

Duke  of  Ancafter.  Do  you  know  of  your  own  Knowledge,  that  That  Child  was  the 
Child  of  the  Prifoner  at  the  Bar  ? 

Mr.  Hawkins.  No,  I  could  have  no  Proof  of  that ;  for  from  the  Time  that  her  Grace 
was  brought  to-bed  of  it,  I  never  faw  the  Child  till  I  was  fent  for  to  it  in  its  Illnefs  j 
perhaps  1  had  hardly  ever  heard  of  it  i  I  had  never  feen  it. 

Duke  of  Ancafter ,  Did  you  attend  the  Duchefs  at  the  l  ime  fhe  lay  in  ? 

Mr.  Hawkins.  I  did  not  at  her  Lying-in  :  I  was  defired,  in  cafe  at  any  future  Time  it 
had  been  necefiary,  that  I  fhould  have  been  a  Witnefs  of  the  Birth  of  that  Child. 

Duke  of  Ancafter.  Did  you  underftand  that  Child  to  be  the  legitimate  Child  of  the 
Duchefs  of  Kingjlon  and  Mr.  Hervey  ? 

Mr.  Hawkins.  I  did  fuppofe  fo  at  that  Time. 

Duke  of  Ancafter.  Was  you  told  fo  by  any  Body  ? 

Mr.  Hawkins.  I  could  not  be  neceflarily  told  fo  at  that  Time,  becaufe  I  had  been  told 
of  the  Marriage  before. 

Duke  of  Grafton.  Was  you,  from  the  Converfation  that  paffed  with  the  Party  at  that 
Time,  convinced  that  it  was  a  fuppofed,  or  that  it  was  a  real  Marriage  ;  and  were  any 
Exprefiions  ufed  relative  to  the  concealing  the  Birth  of  the  Child  ? 

Mr.  Hawkins.  I  underftood,  at  that  Time,  that  it  was  a  real  Marriage. 

Duke  of  Grafton.  Were  there  Expreffions  made  Ufe  of,  that  would  not  have  been  made 
Ufe  of  in  any  other  Circumftance? 

Mr.  Hawkins.  I  do  not  remember  any  particular  Expreffion  at  all,  only  that  I  was  defired 
to  attend,  with  a  View  and  Purpofe  that  I  might  be  a  Witnefs  to  the  Birth  of  that  Child  *, 

K  k  ,  being. 
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being,  as  I  fuppofe,  thought  more  proper,  as  a  Phyfical  Man,  to  be  in  the  Room  at  the 
Time  of  a  Delivery  and  the  Birth  of  a  Child  than  any  other  Perfon. 

Lord  Lyttelton.  Who  firft  informed  you  of  the  Marriage  ? 

Mr.  Hawkins.  ‘  I  fhould  rather  apprehend  it  came  from  the  Duchefs,  before  I  faw  my 
Lord  Brijlol. 

Lord  Lyttelton.  Do  you  recollect  how  long  that  was  ago  ? 

Mr.  Hawkins.  I  do  not  indeed  ;  it  was  a  great  many  Years  ago. 

Lord  Lyttelton.  Do  you  remember  to  have  heard  any  particular  Circumftances  related  to 
you,  by  either  of  the  Parties,  concerning  the  Celebration  of  that  Marriage  ? 

Mr.  Hawkins.  No,  never  more  than  what  I  have  mentioned  juft  now. 

Lord  Camden.  Was  you  in  the  Room  at  the  Time  of  the  Delivery  ? 

Mr.  Hawkins.  To  the  belt  of  my  Remembrance  I  certainly  was. 

Lord  Camden.  Did  you  ever  fee  the  Child  itfelf  P 

Mr.  Hawkins.  At  the  Time  of  the  Delivery  I  dare  fay  I  did.  Afterwards  I  never  did, 
but  when  I  was  lent  for  on  purpofe  to  fee  it. 

Lord  Camden.  Had  you  then  any  certain  Knowledge  of  its  being  the  Prifoner’s 
Child  ? 

Mr.  Hawkins.  It  is  impoflible  for  me  to  fay  when  I  faw  the  Child  fome  Months  after¬ 
wards,  that  I  could  know  it  to  be  the  fame  Child. 

Lord  Ravenfworth.  Did  you  not  underftand,  that  the  Duchefs  apprehended  and  was 
convinced,  that  the  Sentence  in  the  Ecclefiaftical  Court  was  final  ? 

Mr.  Hawkins.  Undoubtedly  fo. 

Lord  Ravenfworth.  And  that  fhe  was  at  Liberty  to  marry  again,  unlels  the  Sentence  was 
appealed  from  within  a  limited  Time? 

Mr.  Hawkins.  Moll  certainly. 

Lord  Ravenfworth.  Who  delivered  the  Prifoner  ? 

Mr.  Hawkins ,  I  was  endeavoring  to  recoiled  before  I  came,  who  was  prefent  befides 
myfelf,  and  who  delivered  her  Grace  *,  but  I  proteft  I  have  forgotten  it,  fo  as  not  to 
recoiled,  I  could  not  recoiled,  it  is  fo  long  ago. 

Ordered  to  withdraw. 

The  Honourable  SOPHIA  CHARLOTTE  FETTI PLACE  fworn. 

‘  -  •  V-  f  .  '  '  '  '  ' 

Mr.  Attorney  General.  How  long  have  you  been  acquainted  with  the  Prifoner  at 

the  Bar  ? 

Mrs.  Fettiplace.  A  great  many  Years. 

Mr.  Attorney  General.  Did  you  know  the  Lady  before  the  Year  1744? 

Mrs.  Fettiplace.  My  Lords,  1  have  no  oth  r  Knowledge  of  any  of  the  Circumftances 
to  be  inquired  alter,  than  what  arifes  Irom  my  Connexion  formerly  with  the  Lady;  and 
unlefs  your  Lordlhips  require  it  of  me  as  a  Witnefs  for  Juftice,  I  fhould  with  to  be 
excufed. 

Lord  High  Steward.  The  Lady  muft  certainly  difclofe  what  fhe  knows  for  the  Purpofes 
of  fuftice. 

Mr.  Attorney  General.  Did  you  know  the  Prifoner  at  the  Bar  before  the  Year  1744  ? 

Mrs.  Fettiplace.  I  cannot  recoiled. 

Mr.  Attorney  General.  Did  you  know  the  Prifoner  before  fhe  was  Maid  of  Honour  to  the 
late  Princefs  of  Wales. 

Mrs.  Fettiplace.  No,  I  did  not. 

Mr.  Attorney  General.  What  Convention  have  you  ever  had  with  the  Prifoner  relative 
to  her  Marriage  with  Mr.  Hervey  ? 

Mrs.  Fettiplace.  I  believe  I  have  heard  her  fay,  that  fhe  was  married  to  him. 

Mr.  Attorney  General.  Can  you  recoiled  what  Circumftances  fhe  has  mentioned  refpeding 
that  Marriage,  where,  and  at  what  Time,  and  before  what  Witnefles  ? 

Mrs.  Fettiplace.  In  Hampfhire ,  in  a  Summer-houfe,  in  a  Garden. 

Mr.  Attorney  General.  Can  you  recoiled  upon  whac  Occafions  thefe  Conventions  have 
paffed  between  you  and  the  Prifoner  ? 

Mrs.  Fettiplace.  Upon  my  Word  I  cannot  pretend  to  fay  that :  It  is  long  ago. 

Mr.  Attorney  General.  Do  you  recoiled  any  Convention  refpeding  the  Child,  which 
the  Prifoner  had  by  Mr.  Hervey} 
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Mrs.  Fettiplace.  I  know  nothing  about  it. 

Mr.  Attorney  General.  Can  you  recollect,  how  often  in  Converfation  it  has  been  faid 
between  the  Prifoner  and  you,  that  fhe  was  married  to  Mr.  Hervey ? 

Mrs.  Fettiplace.  I  believe  but  Once. 

Mr.  Attorney  General.  My  Lords,  I  fhall  not  trouble  Mrs.  Fettiplace  with  any  more 
Queftions. 

Lord  High  Steward.  Would  the  Counfel  for  the  Prifoner  afk  the  Witnefs  any  Queftions  ? 

Mr.  Wallace.  My  Lords,  I  fhall  not  afk  Mrs.  Fettiplace  any  Queftions. 

Mr.  Solicitor  General.  My  Lords,  I  would  now  call  Lord  Barrington. 

Lord  BARR  I  NGTON,  who  was  in  like  Manner  fworn. 

Mr.  Solicitor  General.  How  long  have  you  been  acquainted  with  the  Lady  at  the  Bar  ? 

Lord  Barrington.  Above  Thirty  Years. 

Mr.  Solicitor  General.  Did  you  ever  hear  from  the  Lady  at  the  Bar,  that  (lie  was  married 
to  Mr.  Hervey  ? 

Lord  Barrington.  My  Lords,  I  am  come  here  in  Obedience  to  your  Lordfhips  Summons, 
ready  to  give  Teftimony,  as  to  any  Matter  that  I  know  of  my  own  Knowledge,  or  that 
has  come  to  me  in  the  ufual  Way  •,  but  if  any  Thing  has  been  confided  to  my  Honour,  or 
confidentially  told  me,  I  do  hold,  with  humble  Submiftion  to  your  Lordfhips,  that  as  a 
Man  of  Honour,  as  a  Man  regardful  of  the  Laws  of  Society,  I  cannot  reveal  it. 

Lord  High  Steward.  When  the  laft  Witnefs  but  one  (Mr.  Hawkins)  was  at  the  Bar,  he 
made  fomething  like  the  fame  Excufe  for  his  not  anfwering  the  Queftions  put  to  him.  He 
was  then  informed  by  a  noble  and  learned  Lord,  and  the  whole  Court  agreed  with  that  Lord, 
that  fuch  Queftions  were  to  be  anfwered  in  a  Court  of  Juftice. 

Lord  Barrington.  I  have  no  Doubt,  but  that  the  Queftion  is  a  proper  Queftion  to  be 
afked  by  a  Court  of  juftice,  otherwife  your  Lordfhips  would  not  have  permitted  it  to  be 
afked.  But,  my  Lords,  I  think  every  Man  mult  adt  from  his  own  Feelings  ;  and  I  feel, 
that  any  private  Converfation  intrufted  to  me,  is  not  to  be  reported  again. 

A  Lord.  His  Lordfhip  will  recolletft  the  Oath  that  he  has  taken,  is,  that  he  fhall 
declare  the  whole  Truth. 

Lord  Barrington.  My  Lords,  As  I  underftand  the  Oath,  I  can  decline  anfwering  the 
Queftion  that  has  been  afked  me  without  afting  contrary  to  that  Oath,  without  being  guilty 
of  Perjury.  But,  if  it  is  the  Opinion  of  your  Lordfhips,  that  I  am  bound  by  that  Oath  to 
anfwer,  and  that  I  fhall  be  guilty  of  a  Perjury  if  I  do  not  anfwer,  in  that  Cafe,  my  Lords, 
I  fhall  think  differently,  for  I  will  not  be  perjured. 

Duchefs  of  Kingjlon.  I  do  releafe  my  Lord  Barrington  from  every  Obligation  of  Honour. 
I  wifh,  and  earneltly  defire,  that  every  Witnels,  who  fhall  be  examined,  may  deliver  their 
Opinions  in  every  Point  juftly,  whether  for  me  or  againft  me.  I  came  from  Rome  at  the 
Hazard  of  my  Life  to  furrender  myfelf  to  this  Court;  I  bow  with  fiibmiftive  Obedience  to 
every  Decree,  and  do  not  even  complain,  that  an  Ecclefiaftical  Sentence  has  been  deemed  of 
no  Force,  although  fuch  a  Sentence  has  never  been  controverted  during  the  Space  of  One 
thoufaud  Four  hundred  and  Seventy-five  Years. 

Lord  Barrington .  My  Lords,  1  do  folemnly  declare  to  your  Lordfhips,  on  that  Oath 
that  I  have  taken,  and  on  my  Honour,  that  1  have  not  had  the  lead  Communication  made 
to  me  of  the  Duchefs  of  King  ft  on's  Generofity.  I  have  not  had  the  leafc  Communication 
with  her  Grace  by  Letter,  Meffage,  or  in  any  other  Way,  for  more  than  Two  Months  ; 
and  I  had  no  Idea  of  being  fummoned  as  a  Witnefs  here,  until  the  Eafter  Holy-days,  fo 
that  her  Grace’s  Generofity  is  entirely  fpontaneous,  and  of  her  own  Accord.  But,  my 
Lords,  I  have  a  Doubt,  which  no  Man  can  refolve  better  than  your  Lordfhips,  becaufe  your 
Honour  is  as  high  as  any  Men.  I  have  a  Doubt,  whether,  thinking  it  improper  that  I 
fhould  betray  confidential  Communications  before  the  Duchefs  confented  that  I  fhould,  and 
gave  me  my  Liberty  ;  whether  her  Grace’s  Generofity  ought  not  to  tie  me  more  firmly  to 
my  former  Refolutions  ? 

Duke  of  Richmond.  For  one,  I  think  that  it  would  be  improper  in  the  noble  Lord  to 
betray  any  private  Converfations.  1  fubmit  to  your  Lordfhips,  that  every  Matter  of  Faff, 
not  of  Converfation,  which  can  be  requefted,  the  noble  Lord  is  bound  to  difclofe. 

Lord  Mansfield.  I  mean  only  to  prcpofe  to  your  Lordfhips,  to  avoid  adjourning  to 
confider  this  Queftion  or  any  Thing  further  upon  it  at  prefent,  that  the  Counfel  might  be 
allowed  to  call  other  Witnefies  in  the  mean  Time,  and  that  Lord  Barrington  may  have  an 
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Opportunity  of  confidering  of  the  Matter,  if  the  Counfel  fhould  think  proper  to  call  his 
Lordlhip  again. - [fi his  Propofal  was  over-ruled.] 

The  Counfel  againfi  the  Duchefs  defir ed  to  withdraw  the  Witnefs. 

Lord  Camden.  My  Lords,  I  underdand  from  the  Bar,  that  rather  than  your  Lordfhips 
fhould  be  perplexed  with  any  Quedion,  which  may  arife  upon  the  noble  Lord’s  Difficulty  in 
giving  his  Evidence  at  the  Bar,  the  Counfel  wbuld  rather  wave  the  Benefit  of  his  Evidence 
in  the  Caufe.  My  Lords,  if  that  be  their  Refolution,  and  they  think,  that  fafely  and  without 
Prejudice  to  this  Profecution  they  may  venture  to  give  up  that  Evidence,  your  Lordfhips, 
to  be  fure,  will  acknowledge  the  Politenefs  of  the  Surrender.  But,  my  Lords,  now  I  am 
upon  my  Legs,  you  will  give  me  Leave  to  make  one  fhort  Remark  on  this  Proceeding, 
and  to  hope  that  your  Lordfhips,  firing  in  Judgment  on  Criminal  Cafe's,  the  higheffc  and 
mod  important,  that  may  affeCt  the  Lives,  Liberties,  and  Properties  of  your  Lordfhips ; 
that  you  fhall  not  think  it  befitting  the  Dignity  of  this  High  Court  of  Judice  to  be  debating 
the  Etiquette  of  Honour,  at  the  fame  Time,  when  we  are  trying  Lives  and  Liberties.  My 
Lords,  the  Laws  of  the  Land,  I  fpeak  it  boldly  in  this  grave  AlTembly,  are  to  receive 
another  Anfwer  from  thofe,  who  are  called  to  depofe  at  your  Bar,  than  to  be  told  that  in 
Point  of  Honour  and  of  Confcience  they  do  not  think,  that  they  acquit  themfelves  like 
Perfons  of  that  Defcription,  when  they  declare  what  they  know.  There  is  no  Power  of 
Torture  in  this  Kingdom  to  wrefl  Evidence  from  a  Man’s  Bread,  who  withholds  it ;  every 
Witnefs  may  undoubtedly  venture  on  the  Punifhment,  that  will  enfue  on  his  refufing  to  give 
Tedimony.  As  to  cafuiftical  Points,  how  far  he  fhould  conceal  or  fupprefs  that,  which 
the  Judice  of  his  Country  calls  upon  him  to  reveal,  that  I  mud  leave  to  the  Witnefs’s 
own  Confcience. 

Lord  Lyttelton.  The  Laws  of  the  Land  have  fpoken  clearly  on  this  Occafion,  and  if 
your  Lordfhips  had  applied  them  to  the  noble  Lord  at  the  Bar,  he  has  told  your  Lordfhips 
that  he  is  willing  to  iubmit  to  your  Judgment.  But,  my  Lords,  it  is  yet  a  Quedion, 
whether  or  not  the  noble  Lord  will  be  perjured  ?  It  is  a  Quedion  not  decided  by  your 
Lordfhips,  that  he  will  be  perjured,  if  he  refufes  to  betray  a  Confidence.  I  am  fure  that 
I  feel,  and  I  apprehend  your  Lordfhips  as  Men  of  Honour  feel,  the  full  Weight  of  the  noble 
Lord’s  Objection  \  he  will  fpeak  to  Matters  of  FaCt,  but  he  does  not  defire  to  fpeak  merely 
to  Converfation  ;  and,  my  Lords,  I  am  not  furprized  that  he  fhould  make  that  Objection, 
for  if  you  confider  how  loofe  and  inaccurate  all  Evidence  of  Converfation  mud  be,  it  takes 
off  in  a  Court  of  Judice  much  from  its  Availment.  The  noble  Lord  has  told  you,  that 
-confidential  Converfation  may  have  pafifed  between  him  and  the  noble  Lady  at  the  Bar : 
He  has  dated  to  you  his  Doubts,  and  I  apprehend  he  is  not  obliged  to  go  on  with  his 
.Evidence,  until  your  Lordfhips  have  unanimoufiy  pronounced,  that  it  is  your  Opinion  that 
he  is  obliged  fo  to  do. 

Lord  High  Steward.  If  the  Counfel  for  the  Profecution  fay,  that  they  have  no  Quedion s 
to  afk  the  noble  Lord,  he  may  withdraw. 

Lord  Barrington.  My  Lords,  Might.  I  be  allowed  to  fay  a  Word  or  two,  before  I  with¬ 
draw  from  this  Bar!  It  is  impoffible  that  any  Perfon  can  revere  this  High  Court,  indeed 
any  Court  of  Judice  in  this  Country,  more  than  I  do.  It  is  not,  my  Lords,  from  Con¬ 
tumacy,  of  which  I  am  incapable:  It  is  not  with  any  View  or  Purpofe  that  any  of  your 
Lordfhips  would  difapprove,  as  Individuals,  I  am  certain,  that  I  have  taken  the  Part  which 
I  have  done.  I  do  not  fay,  that  there  are  no  Cafes,  in  which  a  Perfon  ought  not  to  reveal 
private  Converfation.  There  are  Cafes,  in  my  Opinion,  in  which  he  fhould.  There  are 
Cafes,  in  my  Opinion,  in  which  he  fhould  not  :  And,  my, Lords,  no  Perfon  can  draw  the 
Line  but  himfelf.  But,  my  Lords,  I  have  recolle&ed  (I  am  obliged  to  the  Counfel  for  the 
Profecution,  who  are  willing  to  admit  me  to  withdraw.  I  return  them  my  Thanks.  I  dare 
fay  in  that  they  have  confulted  my  Feelings  as  much  as  they  could,  confident  with  the 
Duties  of  their  Station)  but  I  have  recollected,  my  Lords,  fince  the  generous  Manner  in 
which  the  Duchefs  of  Khigfion  has  been  pleafed  to  abfolve  me  from  all  Ties,  I  have 
recollected,  that  fhe  laid,  lhe  wifhed  and  defi red  that  I  might  fay  any  Thing.  If  her  Grace 
thinks  that  any  Thing  l  can  fay,  confident  with  Truth,  can  tend  to  her  Judification,  I  am 
then  ready  to  be  examined  to  private  Communications. 

.Mr.  Solicitor  General.  I  do  not  defire  to  examine  the  noble  Lord.  I  dated  to  your 
Lordfhips,  that  I  do  not  think  the  Caufe,  in  which  my  Duty  engages  me,  will  at  alliuffer  by 
having  Deference  to  any  Difficulty  that  the  noble  Lord  may  entertain.  I  will  not  examine 
the  noble  Lord  on  the  Conceffion  of  the  Lady  at  the  Bar.  The  noble  Lord  dands  at  your 
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Lordfhips  Bar  a  Witnefs.  Having  taken  the  Oath,  though  I  do  not  examine  him,  the 
Prifoner  may. 

Mr.  Wallace.  At  the  fame  Time  that  I  exprefs  my  Aftonifhment  at  the  Offer,  Lord 
Barrington  is  not  called  to  the  Bar  as  a  Witnefs  for  the  Prifoner.  The  noble  Lady  at  the 
Bar  has  her  Witnefffes,  in  her  Turn,  to  call,  with  which  file  fhall  trouble  your  Lordfhips. 

Duke  of  Richmond.  I  do  not  look  on  a  Witnefs  at  the  Bar  to  be  the  Witnefs  of  the 
Counfel,  or  of  the  Prifoner ;  but  the  Witnefs  of  the  Houfe.  I  fhall,  therefore,  afk  a 
Queftion  or  Two  of  the  noble  Lord.  I  will  not  diftrefs  the  noble  Lord’s  Feelings  by 
inquiring  into  confidential  Matters.  I  will  merely  afk  Queftions  of  Fa£t.  The  Firft 
Queftion  I  would  afk  the  noble  Lord  is,  Whether  he  knows  any  Fadt  by  which  he  is  con¬ 
vinced  that  Mr.  Hervey  was  married  to  Mifs  Chudleigh ? 

Lord  Barrington.  I  do  not  know  of  any  Fadt,  which  will  prove  the  Marriage  between 
the  Duchefs  of  Ktngfton  and  Mr.  Hervey ,  of  my  own  Knowledge. 

Duke  of  Richmond.  The  noble  Lord  muff  leave  it  to  the  Houfe  to  judge  whether  it  will 
or  not.  But  does  his  Lordfhip  know  any  Fad:  relative  to  that  Matter  ? 

'Lord  Barrington.  I  do  not  know  any  Thing  of  my  own  Knowledge  that  can  tend  to 
prove  that  Marriage.  I  know  nothing  but  what  I  have  heard  in  the  World,  and  from 
Converfation. 

Lord  Radnor.  I  am  afraid  your  Lordfhips,  by  your  Acquiefcence,  have  admitted  a 
Rule  of  Proceeding  here,  which  would  not  be  admitted  in  any  inferior  Court  in  the 
Kingdom.  I  defire,  therefore,  to  afk  the  noble  Lord,  Whether  he  knows  any  Matter  of 
Fad  relative  to  that  Marriage  ? 

Lord  Barrington.  My  Lords,  If  I  do,  I  cannot  reveal  it  •,  nor  can  I  anfwer  the  Queftion 
without  betraying  private  Converfation. 

Moved  to  adjourn.  Adjourned  to  the  Chamber  of  Parliament . 


After  an  Adjournment  of  fome  Time,  the  Lords  returned  to  W eftminffer-Hall. 

Lord  High  Steward.  My  Lord  Vifcount  Barrington ,  I  am  commanded  by  the  Lords  to 
acquaint  your  Lordfhip,  that  it  is  the  Judgement  of  this  Houfe,  that  you  are  bound  by  Law 
to  anfwer  all  fuch  Queftions  as  fhall  be  put  to  you. — Has  the  Counfel  for  the  Profecution 
any  Qiieftion  to  put  to  the  Witnefs  at  the  Bar  ? 

Mr.  Solicitor  General.  We  fhall  not  afk  the  noble  Lord  any  Queftions. 

Lord  High  Steward.  Has  the  Counfel  for  the  Prifoner  any  Queftion  to  put  to  theWitnefs 
at  the  Bar  ? 

Mr.  Wallace.  Not  any. 

Lord  Radnor.  Does  the  Witnefs  know  from  Converfation  with  the  Lady  at  the  Bar,  that 
fhe  was  married  to  the  Earl  of  Brijlol? 

Lord  Barrington.  My  Lords,  I  have  already  told  your  Lordfhips  the  Motives  which 
induce  me  to  think  that  I  cannot,  confiftent  with  Conference,  with  Honour,  or  with  Probity, 
■anfwer  fuch  Queftions,  as  will  tend  to  difclofe  confidential  Communications  made  to  me.  At 
the  fame  Time  I  informed  your  Lordfhips,  that  if  the  Oath  went  fo  far  as  that  1  fhould 
break  that  Oath,  if  I  did  not  anfwer  all  Queftions  which  could  be  put  to  me  ;  if  that  was 
the  Determination  of  your  Lordfhips,  I  laid  I  would  not  break  my  Oath.  My  Lords,  I 
continue  in  the  fame  Opinion  and  Principle.  My  own  judgment,  as  far  as  it  guides  me, 
which  is  very  imperfectly,  does  tell  me,  that  I  am  not  obliged  to  anfwer  all  Queftions  that 
can  be  put  to  me.  But,  my  Lords,  though  nobody  can  draw  the  Line  of  Confcience,  of 
Honour,  and  of  Probity  in  this  Cafe  but  myfelf,  yet  in  Point  of  Law,  and  in  Interpretation 
of  Law,  and  the  Oath  I  have  taken,  I  am  defirous  of  Affiftance  from  thofe  who  can  beft 
give  it  me,  and  I  had  much  rather  truft  almoft  any  Man’s  Judgment  than  my  own.  I  do 
not  dare  to  afk  again  your  Lordfhips  Opinion  on  that  Point.  But,  my  Lords,  might  I  be 
permitted  to  apply  to  the  learned  Counfel  who  are  near  me  ;  if  it  is  the  Opinion  of  the 
learned  Counfel,  that  I  am  obliged  by  my  Oath  to  anfwer  the  noble  Lord’s  Qiieftion,  I  will 
readily  anfwer  it. 

Lord  Effingham.  I  apprehend,  that  no  Queftion  can  be  put  in  this  Court  on  a  Matter  of 
Law  to  the  Counfel  at  the  Bar. 

Several  Lords  faid ,  “  Tou  may  afk  the  Counfel .** 
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Lord  Barrington.  My  Lords,  I  have  put  the  Queftion  to  the  Attorney  Genera],  and  I 
<give  him  my  Thanks.  He  fays,  he  thinks  I  am  obliged  by  my  Oath  to  anfwer  all  Quedions. 
That  being  the  Cafe,  I  have  nothing  more  to  fay ,  than  humbly  to  beg  your  Lordfhips 
Pa-don  lor  having  given  you  fo  much  Trouble,  and  to  beg  and  entreat  that  you  will 
believe,  that  nothing  but  the  tendered  and  the  llrongeft  Feelings,  and  the  molt  determined 
Refolution  to  do  what  was  Right  m  my  Situation,  could  have  induced  me  to  give  you  fo 
much  Trouble. 

Lord  Radnor.  Whether  his  Lordfhip  knows  from  Converfation  with  the  Lady  at  the 
Bar,  that  fhe  was  married  to  the  Earl  ol  Brijlol? 

Lord  Barrington.  My  Memory  I  have  found  by  long  Experience  to  be  a  very  erroneous 
one,  and  efpeciaily  with  relation  to  Things  pad  long  ago.  To  the  belt  of  my  Memory  and 
Belief,  the  Duchefs  his  never  honored  me  with  any  Converfation  on  the  Subjeft  for  many, 
many  Years  pall;  I  believe  I  might  fay  for  above  Twenty  Years  pad:  And,  my  Lords, 
that  being  the  Cafe,  I  mult  anfwer  that  Queltion  very  doubtfully  •,  but  after  the  Solution 
which  the  learned  Couniel  has  given  to  my  Doubts,  I  mean  not  to  conceal  any  Thing  from 
your  Lordfhips.  Thinking  it  right  to  be  examined,  I  think  it  right  to  give  frank  Ani’wers, 
and  any  Doubt  in  any  Thing  I  fay  will  arife  from  my  not  remembering  well  the  Circum- 
ftances.  The  Duchefs  of  Kingjion  many  (I  fhould  not  fay  too  much  if  1  was  to  fay  Thirty 
Years  ago)  did  entruft  me  with  a  Circumdance  in  her  Life,  relative  to  an  Engagement  of 
a  Matrimonial  Kind  with  the  Earl  of  Brijlol ,  then  Mr.  Hervey . 

Lord  Radnor.  Whether  his  Lordfhip  underitood,  that  that  Matrimonial  Engagement, 
which  had  already  paffed,  was  a  Marriage  ? 

Lord  Barrington.  I  underllcod,  there  had  been  a  Matrimonial  Engagement  entered  into, 
but  whether  it  amounted  to  a  legal  Marriage  or  not,  I  am  not  Lawyer  or  Civilian  enough 
to  judge. 

Lord  Radnor.  Did  his  Lordfhip  ever  underhand,  that  there  was  Iffue  of  that  Marriage  ? 

Lord  Barrington.  Upon  my  Word  I  cannot  fay  ;  I  do  not  know  that  the  Duchefs  ever 
made  any  Communication  of  that  Sort  to  me.  I  had  heard  of  it  in  the  World,  but  I  do 
not  know,  that  the  Duchefs  ever  communicated  to  me  the  Circumdance  of  her  having  had 
any  Iffue. 

Lord  Radnor.  Does  his  Lordfhip  know  any  Thing  of  a  Bond  entered  into  on  the  Part  of 
the  Prifoner  at  the  Bar,  of  late  Years,  relative  to  the  Suppreffion  of  Evidence,  or  the  Pay¬ 
ment  of  Cods  of  Suit  in  the  Ecclefiallical  Court? 

Lord  Barrington,  I  never  had  the  lead  Communication  from  the  Duchefs  of  Kingjion, 
or  from  any  Perfon  relative  to  any  Thing  of  the  Kind  ;  I  do  not  recolleft  that  I  ever  heard 
of  any  fuch  Thing  even  in  the  World  ;  and  the  Duchefs  of  Kingjion  has  never  com¬ 
municated  to  me,  in  the  Courfe  of  her  Life,  to  the  bed  of  my  Memory  or  Belief,  any 
Thing  which  was,  at  the  Time  fhe  was  pleafed  to  communicate  it  to  me,  in  the  lead  a 
Deviation  from  the  drifted  Rules  of  Virtue  and  Religion. 

Ordered  to  withdraw. 

My  Lords,  Is  it  too  much  to  beg,  that  what  I  have  faid  at  the  Bar  may  be  read  over  fo 
me  ?  Part  of  it  is  of  a  nice  Nature  ;  I  may  have  expreffed  myfelf  improperly  ;  the  Writer 
may  have  taken  it  down  erroneoully  ;  I  fhould  be  glad  to  have  it  read  over  to  me,  that  I 
may  correft  it  in  your  Lordfhips  Prefence. 

Here  the  univerfal  Voice  was  “  Read  !  Read  !**  hut  Lord  Barrington  /pared  the  Houfe 
the  Trouble ,  by  addrejjing  him/elf  to  their  Lordjhips  as  follows  : 

My  Lords,,  I  find  by  the  Clerk,  that  the  Part  which  is  of  the  niced  Kind  with  relation  to 
me,  wherein  I  expreffed  the  Difficulties  and  Feelings  I  had  on  the  Subjeft  of  Quedions 
that  I  thought  I  ought  not  to  anfwer,  and  why  and  on  what  Ground  I  have  fince  thought 
it  my  Duty,  und'erdanding  that  my  Oath  obliges  me  to  it,  to  give  my  Anlwers;  I  find, 
my  Lords,  that  Part  has  not  been  taken  down  by  the  Clerk,  and  therefore  I  (hall  give 
your  Lordfhips  no  further  Trouble. 

Mr.  Dunning.  My  Lords,  we  defire  next  to  produce 

•  t  ^ 

Mrs.  JUDITH  PHILLIPS,  who  was  /worn  in  like  Manner. 

Mr.  Dunning.  You  was  the  Widow  of  Mr.  Amis ,  was  you  not? 

Mrs.  Phillips.  Yes. 

Mr.  Dunning.  Mr.  Amis  was  Parfon  of  the  Parifh  of  Lainjlon  in  Hampjhire  ? 

Mrs.  Phillips.  Yes. 

Mr. 
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Did  you  know  a  Family  of  the  Name  of  Merrill? 

1  did. 

Was,  or  was  not,  Mr.  Merrill's  Houfe  in  that  Pariili  ? 

It  was. 

How  long  fmce  did  your  Hufband  die  ? 

Seventeen  Years  asio. 

Do  you  know  the  Lady  at  the  Bar  ? 

Very  well. 

Flow  long  have  you  known  the  Lady  at  the  Bar  ? 

About  Thirty  Years. 

Was  you  privy  to  her  Marriage  in  your  Hufband’s  Life-time  ? 

I  was  not  at  the  Wedding;  but  I  heard  my  Hufband  fay,  he  married 


Mrs.  Phillips. 
them. 

A  Lord.  That  is  not  Evidence. 

Mr.  Dunning.  Had  you  not  any  other  Means  of  knowing  that  Fadl  from  the  Lady  at 
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Yes. 

Do  you  remember  the  Lady  at  the  Bar  coming  to  IVinchefler  ? 

Very  well. 

When  ? 

She  came  about  the  Middle  of  February ,  i  759. 

Was  that  in  your  Hufband’s  Life-time,  or  fmce  his  Death  ? 

In  my  Hufband’s  Life  time. 

Was  it  long  before,  and  how  long  before  Mr.  Amis' s  Death  ? 

Six  Weeks. 

What  was  the  Occafion  of  the  Lady’s  Vifit  to  Winchejer  ? 

For  a  Regiffer  of  her  Marriage. 

If  you  recoiled  any  Particulars  of  what  palled  upon  that  Occafion,  ftatc 


She  came  to  the  Blue  Boar  in  Kingfgale-Jlfeet,  Winchejler ,  and  fent  for 
me  by  Six  o’clock  in  the  Morning.  When  1  went  to  her,  fhe  afked  me  if  I  thought  Mr. 
Amis  would  give  her  a  Regifter  of  her  Marriage  ?  I  told  her,  I  thought  he  would.  Then 
1  afked  her  to  my  Houfe,  and  when  file  came,  fhe  afked  me  to  go  up  with  her  to  Mr.  Amis , 
and  afk  if  he  would  fee  her  and  give  her  a  Regifter  of  her  Marriage  ?  I  went  up  to  Mr. 
Amis,  and  told  Mr.  Amis  what  the  Lady  had  defired.  Mr.  Amis  defired  to  fee  the  Lady. 
Then  I  came  down  and  told  her,  that  Mr.  Amis  at  that  Time  was  confined  to  his  Bed*,  the 
Lady  went  to  Mr.  Amis ,  and  told  Mr.  Amis  her  Requeft.  Then  Mr.  Merrill  and  the  Lady 
conlulted  together  whom  to  fend  for,  and  they  defired  me  to  fend  for  Mr.  Spearing  the 
Attorney.  I  did  fend  for  him  ;  and  during  the  Time  the  Meffenger  was  gone,  the  Lady 
concealed  herfelf  in  a  Clofet  *,  {he  faid,  fhe  did  not  care  that  Mr.  Spearing  fhould  know 
that  flie  was  there.  When  Mr.  Spearing  came,  Mr.  Alerrill  produced  a  Sheet  of  Stamped 
Paper,  that  he  brought  to  make  the  Regifter  upon  ;  Mr.  Spearing  faid,  it  would  not  do,  it 
niuft  be  a  Book,  and  that  the  Lady  muft  be  at  the  making  of  it.  Then  I  went  to  the 
Clolet,  and  told  the  Lady;  then  the  Lady  came  to  Mr.  Spearing ,  and  Mr.  Spearing  told  the 
Lady  a  Sheet  of  Stamped  Paper  would  not  do,  it  muft  be  a  Book.  Then  the  Lady  defired 
Mr.  Spearing  to  go  and  buy  one.  Mr.  Spearing  went  and  bought  one,  and,  when  brought, 
the  Regifter  was  made.  Then  Mr.  Amis  delivered  it  to  the  Lady  ;  the  Lady  thanked  him, 
and  faid  it  might,  be  an  Hundred  thoufand  Pounds  in  her  Way;  at  the  fame  Time  fhe 
added,  that  fhe  had  had  a  Child  by  Mr.  Hervey ,  and  that  it  was  a  Boy,  but  that  it  was 
dead  ;  and  that  fhe  had  borrowed  an  Fiundred  Pounds  of  her  Aunt  Hanmer  to  buy  Baby 
Things.  Before  Mr.  Merrill  and  the  Lady  left  my  Houfe,  the  Lady  lealed  up  the  Regifter, 
and  gave  it  to  me,  and  defired  I  would  take  Care  of  it  until  Mr.  Amis' s  Death,  and  then 
deliver  it  to  Mr.  Merrill. 

Mr.  Dunning.  Did  it  accordingly  remain  in  your  Flands  until  your  Hufband’s  Death, 
•and  then  deliver  it  to  Mr.  Merrill ? 

Airs.  Phillips.  I  did. 

Mr.  Dunning.  Do  you  recollefb,  whether  Mr.  Merrill  accompanied  the  Lady  from  the 
Time  you  firlt  faw  her  in  Winchejer  to  your  Hufband’s  Houfe,  or  did  Mr.  Alerrill  join 
them  afterwards  when  they  were  there? 

Mrs.  Phillips.  He  joined  them  afterwards. 

Air.  Dunning.  Do  you  remember,  whether  any  other  Entry  was  then  made  in  this  Regifter- 
book,  btfides  the  Entry  of  this  Marriage  ? 

Mr. 
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Mrs.  Phillips.  I  don’t  remember  any. 

Mr.  Dunmng ^  Do  you  recollect  to  have  Teen  any  Thing  of  the  Lady  at  the  Bar  fince 

your  Hufband’s  Death  ? 

Mrs.  Phillips.  Many  Times. 

Mr.  Dunning.  Do  you  recoiled:  any  Converfation,  that  has  palled  between  you  at  any 
•of  thofe  Times  ? 

Mrs.  Phillips.  After  I  had  delivered  the  Regifler  to  Mr.  Merrill,  I  waited  upon  the  Lady 
at  her  Houle  ac  Knight  (bridge,  and  found  her  in  the  Garden.  I  told  her,  I  had  delivered 
the  Reg'fler  to  Mr.  Merrill ;  doe  thanked  me  for  it ;  and  defired  I  would  take  no  Notice 
•of  it;  at  the  fame  Time  ihe  laid  Mr.  Swino  was  in  the  Garden,  and  hoped  I  would  take 
:no  Notice  to  him  of  the  Affair. 

Mr.  Dunning.  Do  you  recoil e<£t  any  further  Converfation  about  this  Book,  after  Mr. 
Merrill's  Death,  with  the  Lady? 

Mrs.  Phillips.  I  was  once  a  fifhing  with  the  Lady,  and  doe  told  me  fome  Things  that 
had  palled  in  the  Family.  She  told  me,  that  Mrs.  Bathurjl  had  ufed  her  very  ill,  for  Ihe 
had  got  all  the  Papers  Mr.  Merrill  had  of  hers  at  the  Time  of  his  Death.  Upon  which 
I  aficed  her,  what  was  become  of  the  Regifler  ?  She  told  me  the  Minifter  of  the  Paridi 
had  it. 

Mr.  Dunning.  Was,  or  was  not,  the  Mrs.  Bathurjl  you  have  fpoken  of,  the  Daughter 
of  that  Mr.  Merrill? 

Mrs.  Phillips.  She  was. 

Mr.  Dunning.  Do  you  recolledt  any  other  Converfation  with  the  Lady  at  the  Bar,  after 
her  Marriage  with  the  Duke  of  Kingjlon? 

Mrs.  Phillips.  Yes;  I  waited  upon  her  in  Arlington-Jlreet,  after  her  Marriage  with  the 
Duke  of  Kingjlon.  She  Laid  to  me,  Was  it  not  very  good-natured  of  the  Duke  to  marry 
an  old  Maid?  I  looked  her  in  the  Face  and  fmiled,  but  laid  nothing  then.  She  alked  me, 
if  Mr.  Hervey  had  lent  to  me  at  the  Time  of  her  Trial?  I  faid  he  had  not  fenc 
to  me. 

(T he  Book  foewn  to  the  Witnefs.) 

Mr.  Dunning.  Can  you  be  lure,  whether  that  is  the  Book  you  have  been  fpeaking  of? 
Mrs.  Phillips .  I  am  very  fare. 

Mr.  Dunning.  I  believe  there  are  the  Veftiges  of  the  Seals  about  it  Hill  ? 

Mrs.  Phillips.  There  are. 

Mr.  Dunning.  Where  it  was  fealecl  up  ? 

Mrs.  Phillips.  Yes. 

Mr.  Dunning.  Look  at  the  Entries  in  the  Book  ;  are  they  not  your  Hufband’s  Writing  ? 
and  were  they  not  made  in  your  Prefence  ? 

Mrs.  Phillips.  They  are  my  Hulband’s  Hand-writing,  and  they  were  made  in  my 
Prefence. 

Mr.  Dunning.  They  were  made  likewife  in  the  Prefence  of  the  Lady  at  the  Bar,  were 
they  not  ? 

Mrs.  Phillips.  They  were. 

( Clerk  reads.) 

“  Marriages,  Births ,  and  Burials  in  the  Parifh  of  Lainfton.  id  of  Auguft,  Mrs.  Sufannah 
4C  Merrill,  Relilt  of  John  Merrill,  Efc[\  buried.  4th  of  Auguft  1744,  Married  the 
“  Honourable  Auguftus  Hervey,  Efq\  in  the  Parifh  Church  of  Lainfton,  to  Mifs  Elizabeth 
“  Chudleigh,  Daughter  of  Colonel  Thomas  Chudleigh,  late  of  Chelfea  College,  deceafed. 
s‘  By  me  Thomas  Amis.” 

Mr.  Dunning.  My  Lords,  I  have  done  with  this  Witnefs. 

Lord  High  Steward.  Would  the  Counfel  for  the  Prifoner  afk  this  Witnefs  any 
Queftions  ? 

Mr.  Mansfield.  I  fhould  be  glad  firft  to  fee  the  Book. - 1  would  with  to  know  by 

what  Means  you  now  fubfift  ?  what  Support  you  have  ? 

Mrs.  Phillips.  Upon  my  own  private  F'ortune. 

Mr.  Mansfield.  Where  do  you  live  ? 

Mrs.  Phillips.  At  Briftol. 

Mr.  Mansfield.  Is  your  Hufband  living  or  dead  ? 

Mrs.  Phillips.  Alive. 

Mr.  Mansfield.  What  Employment  was  he  in,  before  he  lived  at  Briftol  upon  his 
Fortune  ? 

4  Mrs. 
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Airs.  Phillips.  He  Was  Steward  to  the  Duke  of  King  ft  on ,  and  a  Grafier. 

Mr.  Mansfield.  Was  he  not  turned  out  of  the  Service  of  the  Duke  of  Kingfton  ? 

Mrs.  Phillips .  I  believe  he  was  not  turned  out. 

Mr.  Mansfield.  Do  not  you  know,  whether  he  was  or  not  ? 

Mrs.  Phillips.  He  wrote  a  Letter  to  the  Duke,  and  defired  to  leave  him. 

Mr.  Mansfield.  Do  you  know  then,  that  he  was  not  turned  out  ? 

Mrs.  Phillips.  Yes. 

Mr.  Mansfield.  Had  he  been  threatened  to  be  turned  out,  before  he  fent  that  Letter  ? 
Mrs.  Phillips.  Not  that  ever  I  heard  of. 

Mr.  Mansfield.  Had  your  Hufband  had  any  Differences  or  Difputes  with  the  Duke  of 
Kingfton  ? 

Mrs.  Phillips.  No,  not  that  I  know. 

Mr.  Mansfield.  Was  his  Reafon  then  for  quitting  the  Service  of  the  Duke  of  Kingfton 
merely  his  own  Inclination,  without  any  particular  Reafon  or  Caufe  ? 

Mrs.  Phillips.  He  thought  the  Duke  looked  cool  upon  hiov :  For  what  Reafon  he  could 
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Had  the  Duke  ever  exprefied  any  Caufe  of  Diflike  to  him  ? 

Not  that  I  know  of. 

How  long  have  you  left  Briftol? 

About  Four  Months. 

W  here  have  you  lived  ? 

Sometimes  in  one  Place,  fometimes  in  another. 

In  what  Places. 

Sometimes  at  the  Turf  Coffee-houfe ,  fometimes  in  St.  Mary  Axe. 

How  much  of  the  Time  at  the.  Turf  Coffee-houfe  ? 

I  really  cannot  fay  exactly. 

Your  are  not  afked  as  to  a  Week.  Have  you  lived  there  the  greater 


The  greater  Part. 

Who  has  fupported  you  at  the  Turf  Coffee-houfe  ? 

Ourfelves: 

Have  you  paid  the  Expences  of  your  Support  there  ? 

That  I  do  not  know  any  Thing  of. 

Do  you  not  know,  that  the  Whole  of  your  Expence  at  the  Turf  Coffee^ 
houfie  is  to  be  defrayed  by  the  Profecutor,  Mr.  Evelyn  Meadows  ? 

Mrs.  Phillips.  I  do  not  know  it  is. 

Mr.  Mansfield.  Have  you  not  underftood  fo  ? 

Mrs.  Phillips.  I  have  not. 

Mr.  Mansfield.  Nor  do  you  believe  it  ? 

Mrs,  Phillips.  I  cannot  tell  what  to  believe,  or  what  is  to  be  done. 

Mr.  Mansfield.  Cannot  you  tell,  whether  you  believe  that  your  Expences  at  the  Turf 
Coffee-houfe  are  to  be  defrayed  by  Mr.  Meadows  ? 

Mrs.  Phillips.  No,  I  do  not.  I  do  not  know  any  Thing  of  that. 

Mr.  Mansfield.  Do  you  not  know,  by  whom  you  exped  the  Expence  of  your  Support 
at  the  Turf  Coffee  houfie  is  to  be  paid  ? 

Mrs.  Phillips.  I  do  not  know  by  whom  it  is  to  be  paid. 

Mr.  Mansfield.  Have  you  feen  Mr.  Evelyn  Meadows  at  the  Turf  Coffee-houfe  ? 

Mrs.  Phillips.  I  have.  ' 

Mr.  Mansfield.  How  often  may  you  have  feen  that  Gentleman  there  ? 

Mrs.  Phillips.  I  cannot  tell. 

Mr.  Mansfield.  Many  Times,  or  only  Once  or  Twice? 

Mrs-  Phillips.  I  may  have  feen  him  Twice  or  Three  Times. 

Mir.  Mansfield.  Have  you  not  feen  him  oftener  than  that,  there  ? 

Mrs.  Philips.  I  have  feen  him  frequently  in  the  Yard. 

Mir.  Mansfield.  Have  you  not  had  frequent  Conventions  with  him  ? 

Mrs.  Phillips.  Not  frequent. 

M>  Mansfield.  Have  you  not  converfed  with  him  fometimes  at  the  Turf  Coffee  houfie, 
fometimes  at  other  Places. 

Mrs.  Phillips.  Nowhere,  but  at  the  Turf  Coffee-houfe. 

Mr.  Mansfield.  Who  has  been  prefent  at  luch  Converfations  ? 

Mrs.  Phillips.  My  Hufband. 

Mm*  -  Mr, 
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Mr.  Mansfield.  Who  elfe  ? 

Mrs.  Phillips.  No  one  elfe. 

Mr.  Mansfield.  Has  not  Mr.  Fozard  been  prefent  at  fome  of  thefe  Converfations  ? 

Mrs.  Phillips.  Never. 

Mr.  Mansfield.  Have  you  not  been  at  Mr.  Fozard ’s  Houfe  with  Mr.  Meadows? 

Mrs.  Phillips.  Never  \  by  Accident  on  Chrifimas  Day  I  called  at  his  Door,  and  he 
was  there. 

Mr.  Mansfield.  Was  you  in  Company  with  Mr.  Meadows  at  Mr.  Fozard' s  ? 

Mrs.  Phillips.  I  was. 

Mr.  Mansfield.  Does  Mr.  Fozard  affift  Mr.  Meadows  in  the  Courfe  of  this  Pro- 
fecution  ?  v 

Mrs.  PhillipSi  I  know  nothing  of  that. 

Mr.  Mansfield.  Do  not  you  know,  that  Mr.  Fozard  has  affifted  Mr l Meadows  in  looking 
out  for  Witneffes  ? 

Mrs.  Phillips.  I  don’t  know  any  Thing  about  it. 

Mr.  Mansfield.  Have  you  not  yourfelf  been  prefent  at  Converfations  with  Mr.  Fozard 
about  this  Profecution  ? 

Mrs.  Phillips.  Nothing,  but  what  was  merely  accidental. 

Mr.  Mansfield.  How  often  has  that  Accident  happened,  that  you  have  been  prefent  at 
Converfations  with  Mr,  Fozard  about  this  Profecution  ? 

Mrs.  Phillips.  I  never  was  at  Mr.  Fozard' s,  but  Twice. 

Mr.  Mansfield.  Has  Mr.  Fozard  been  at  the  Turf  Coffee-houfe  with  you? 

Mrs.  Phillips.  He  came  to  fee  Mr.  Phillips ,  when  he  had  the  Gout. 

Mr.  Mansfield.  How  often  might  Mr,  Fozard  vifit  you  at  the  5 turf  Coffee-houfe  ? 

Mrs.  Phillips.  He  came  to  fee  Mr.  Phillips ,  but  not  me. 

Mr.  Mansfield.  How  often  might  he  vifit  Mr.  Phillips  there  ?J 

Mrs.  Phillips.  About  Three  Times. 

Mr.  Mansfield.  Have  you  ever  met  Mr.  Fozard  at  any  other  Places  befides  the  Turf 
Coffee  houfe  and  his  own  Houfe  ? 

Mrs.  Phillips.  Never. 

Mr.  Mansfield.  Do  you  know  of  any  Promife  made  to  you  or  your  Hufband  of  any 
Benefit  or  Advantage  depending  upon  the  Event  of  this  Profecution  ? 

Mrs.  Phillips.  None  in  the  World. 

Mr.  Mansfield.  Did  you  never  hear  of  any  fuch  Promife  being  made  to  you  or  your 
Hufband  ? 


Mrs.  Phillips.  Never. 

Mr.  Mansfield.  Have  you  never  faid,  that  any  fuch  Promife  or  Offer  was  made  ? 

Mrs.  Phillips.  Never,  nor  it  never  was. 

Mr.  Mansfield.  Have  you  never  faid  any  Thing  to  that  Purpofe  ? 

Mrs.  Phillips.  No,  never  to  any  Body. 

Mr.  Mansfield.  Have  you  never  made  any  Mention  of  any  Kind  of  Benefit  or  Advantage 
you  was  to  receive  from  the  Evidence  you  fhould  give  on  this  Profecution  ? 

Mrs.  Phillips.  Not  in  the  leaft  j  I  don’t  want  it,  nor  wifh  it. 

Mr.  Mansfield.  Did  I  underftand  you  right,  when  you  faid,  that  at  the  Time  of  the 
Entry  of  the  Marriage  in  this  Regifter  no  other  Entry  was  made  ? 

Mrs.  Phillips.  I  don’t  remember  that •,  I  remember  very  well  {landing  at  the  Bed’s  Feet 
when  the  Regifter  was  made. 

Mr.  Mansfield.  Do  not  you  know  whether  any  other  Entry  was  made  at  that  Time? 

Mrs.  Phillips.  I  don’t,  for  I  was  backwards  and  forwards  in  the  Room. 

Mr.  Mansfield.  How  come  you  then  to  know,  that  the  Regifter  of  this  Marriage  was 
made  in  the  Book  at  that  Time  ? 

Mrs.  Phillips.  I  faw  it. 

Mr.  Mansfield.  Did  you  read  it  at  that  Time  ? 

Mrs.  Phillips.  I  heard  Mr.  Amis  read  it. 

Mr.  Mansfield.  Did  you  hear  him  read  any  Thing  elfe  befides  the  Entry  of  the  Marriage? 

Mrs.  Phillips.  Nothing  but  that,  for  I  was  going  backwards  and  forwards  in  the  Room. 

Mr.  Mansfield •  Do  you  know  nothing  at  all,  whether  any  Thing  elfe  was  entered  befides 
that  at  the  Time  of  the  Marriage  ? 

Mrs.  Phillips.  I  did  not  fee  any  Thing  but  that,  though  it  might,  as  I  was  going  back¬ 
wards  and  forwards. 

Mr.  Mansfield.  Did  you  fee  the  Entry  of  the  Marriage  in  the  Book  ? 

Mrs.  Phillips.  I  did. 


Mr. 
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Mr.  Mansfield.  If  you  faw  that,  muft  not  you  have  feen  whether  there  were  any  other 
Entries  made  on  the  fame  Leaf? 

Mrs.  Phillips.  I  heard  it  read  j  I  never  faw  it  afterwards,  but  when  the  Lady  fealed 
it  up. 

Mr.  Mansfield.  Did  not  you  take  Notice  that  there  were  other  Entries  ? 

Mrs.  Phillips.  I  did  not. 

Mr.  Mansfield.  You  took  Notice  of  nothing  upon  the  Paper  but  the  Entry  of  this 
Marriage  ? 

Mrs.  Phillips.  Of  nothing  elfe. 

Mr.  Mansfield.  Did  you  keep  the  Paper  long  enough  before  you,  or  did  the  Lady  at  the 
Ear  keep  the  Book  long  enough  before  her,  for  her  to  fee,  whether  what  Ihe  heard  read  was 
written  on  the  Paper  ? 

Mrs.  Phillips.  She  held  it  in  this  Manner  ( deferihing  the  Manner )  open,  and  I  faw  it  as 
I  flood  by  her :  I  did  not  read  it,  but  heard  it  read. 

Mr.  Mansfield.  Did  all  the  Perfons,  who  were  prefent,  hear  what  was  faid  about  the 
Hundred  Pounds  lent  by  Mrs.  Hanmer? 

Mrs.  Phillips.  No,  they  did  not  •,  the  Lady  faid  (he  had  borrowed  an  Hundred  Pounds 
of  her  Aunt  Hanmer  to  buy  Baby  Things. 

Mr.  Mansfield.  Who  did  the  Lady  tell  that  to? 

Mrs.  Phillips.  To  Mr.  Amis  and  to  me. 

Mr.  Mansfield.  Did  fhe  fpeak  it  loudly  or  foftly,  or  how  ? 

Mrs.  Phillips.  She  fpoke  it  as  fhe  was  fitting  by  the  Bedfide  talking  to  Mr.  Amis. 

Mr.  Mansfield.  When  did  you  tell  any  Body  of  fuch  Regifter  ? 

Mrs.  Phillips.  I  really  cannot  fay  exa&ly  when,  but  I  have  faid,  I  had  it  in  my 
Poffeflion. 

Mr.  Mansfield.  When  did  you  firfl  mention  it  ? 

Mrs.  Phillips.  I  cannot  tell. 

Mr.  Mansfield.  Was  Mr.  Merrill  prefent  at  the  Time  when  this  Entry  was  made  in  the 
Regifter  ? 

Mrs.  Phillips.  He  was. 

Mr.  Mansfield.  Was  he  in  the  Room  the  whole  Time  that  this  Converfation  pafted,  that 
you  have  mentioned,  of  lending  an  Hundred  Pounds  by  Mrs.  Hanmer  ? 

Mrs.  Phillips.  No,  he  was  not. 

Mr.  Mansfield.  Did  Mr.  Merrill  come  with  the  Lady,  or  the  Lady  before  him,  or 
without  him  ? 

Mrs.  Phillips.  The  Lady  before  him,  for  Mr.  Merrill  was  gone  to  Lainfion  to  his 
Seat. 

Mr.  Mansfield.  When  Mr.  Merrill  came,  did  not  the  Lady  repeat  the  Converfation,  that 
had  been  about  the  Child  and  the  Hundred  Pounds  ? 

Mrs.  Phillips.  There  was  nothing  of  that  faid  before  Mr.  Merrill. 

JMr.Manfield.  Was  any  Thing  laid  about  making  any  other  Entry  in  the  Regifter, 
befides  that  of  the  Marriage  ? 

Mrs.  Phillips.  Nothing  that  I  heard. 

Mr.  Mansfield.  When  did  Mr.  Merrill  come  into  the  Room,  before  the  Entry  was  made 
in  the  Book,  or  after  ? 

Mrs.  Phillips.  Before. 

Mr.  Mansfield.  Was  Mr.  Merrill  in  the  Room  at  the  Time  that  it  was  made  ? 

Mrs.  Phillips.  He  was. 

Mr.  Mansfield.  Who  was  it  brought  the  Stamp  Paper? 

Mrs.  Phillips.  Mr.  Merrill. 

Mr.  Mansfield.  Was  Mr.  Merrill  in  the  Room  when  the  Lady  concealed  herfelf,  as 
you  have  faid  ? 

Mrs.  Phillips.  Lie  was. 

Mr.  Mansfield.  Who  elfe  was  in  the  Room  ? 

Mrs.  Phillips.  No  one  except  myfelf. 

Mr.  Mansfield.  Now  look  at  the  Book. 

Mrs.  Phillips.  I  know  the  Hand  perfectly  well.  . 

Mr.  Mansfield.  Is  the  Whole  of  that,  which  is  written  on  that  Leaf,  the  \viinng  ol 
her  Hufband  ? 

Mrs.  Phillips .  It  is. 

Mr.  Mansfield.  You  have  faid  that  you  went  to  Arlington  fir ecty  can  you  name  any 
Ptri'on  that  you  law  there  ? 


Mrs. 
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Mrs.  Phillips.  No  one  was  In  the  Room,  when  I  went,  except  the  Lady* 

Mr.  Mansfield.  Can  you  name  any  Perfon  that  law  you  there  ? 

Mrs.  Phillips.  Only  a  Servant  for  fome  Time,  and  then  a  Millener  came. 

Mr.  Mansfield.  Can  you  name  thofe  Perfons? 

Mrs.  Phillips.  I  can’t •,  I  don’t  know  them. 

Mr.  Mansfield.  Can  you  name  neither  of  them  ? 

Mrs.  Phillips.  The  Servant  was  Fozard. 

Mr.  Mansfield.  Can  you  name  no  other  Servants  that  you  faw  there? 

Mrs.  Phillips.  No ;  I  had  an  Inflammation  in  my  Eye,  and  the  Lady  was  exceedingly 
kind  to  me ;  fhe  ordered  an  Egg  to  be  boiled  for  me,  and  Fozard  brought  it,  in  order  that 
it  might  be  opened  and  laid  on  my  Eye. 

Mr.  Mansfield.  Can  you  name  any  other  Servants  whom  you  faw  there  ? 

Mrs.  Phillips.  I  don’t  remember. 

Lord  Camden.  My  Lords,  I  obferve  in  the  Entry  of  the  Regifter  the  Words  u  was 
married ”  are  ftruck  through  with  a  Black  Line ;  I  want  to  know  of  the  Witnefs  whether  fhe 
can  account  for  that  Stroke  ? 

Mrs.  Phillips.  I  cannot. 

Mr.  Dunning .  It  is  a  Repetition.  There  is  Marriage  written  in  the  Margin.  “  Augufi 
“  the  24th,  married.”  The  Entry  then  proceeds,  “  The  Honorable  Augufius  Hervey,  Elq; 
<c  was  married which  being  a  Repetition,  I  fuppofe  they  ftruck  that  through  with  a 
Black  Line. 

Lord  Camden.  I  believe  it  is  fo. 

Mr,  Dunning.  If  your  Lordfhips  pleafe,  the  next  Witnefs  to  be  called  is 


j the  Reverend  Mr.  STEPHEN  KENCHEN,  who  was  fiworn  in  like  Manner . 

Mr.  Dunning.  You  fucceeded  Mr.  Amis  in  this  Church  at  Lainfion ,  I  believe? 

Mr.  Kenchen.  I  did. 

Mr.  Dunning.  When  did  you  firft  fee  that  Book  that  he  has  in  his  Hand,  and  how  did 
it  come  there  ? 

Mr.  Kenchen.  The  firft  Time  that  I  faw  the  Book  was  after  the  Death  of  Mrs.  Hanmer , 
Aunt  to  Mr.  Merrill ,  who  was  buried  in  the  Vault  of  that  little  Church. 

Mr.  Dunning.  By  whom  was  that  Book  produced  to  you,  and  for  what  Purpofe  ? 

In  order  to  regifter  Mrs.  Hanmer' s  Burial. 

By  whom? 

By  Mr.  Merrill. 

Did  you  accordingly  make  an  Entry  of  the  Burial  of  Mrs.  Hanmer? 

I  made  an  Entry  of  the  Burial  of  Mrs.  Hanmer . 

What  then  became  of  the  Book  ? 

Mr.  Merrill  carried  it  back  again  to  his  own  Houfe. 

When  did  you  next  fee  the  Book  ? 

At  the  Death  of  Mr.  Merrill. 

By  whom  was  the  Book  then  produced  to  you  ? 

I  cannot  fay  •,  either  by  Mr.  or  Mrs.  Bathurfi ,  or  in  the  Prefence  of 


Mr.  Kenchen. 
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Did  you  then  make  an  Entry  of  the  Burial  of  Mr.  Merrill? 

I  did. 

What  then  became  of  the  Book? 

I  have  had  it  in  my  Poffeflion  ever  fince. 

My  Lords,  I  fhall  afk  no  more  Queftions  of  this  Witnefs. 

Lord  High  Steward.  Mr.  Wallace ,  would  you  afk  this  Witnefs  any  Queftions  ? 
Mr.  Wallace.  I  have  no  Queftions  to  put  to  this  Witnefs. 

Mr.  Dunning.  If  your  Lordfhips  pleafe,  we  will  now  call 


The  Reverend  Air.  JOHN  DENNIS,  who  was  fiworn  in  like  Manner. 

Mr.  Dunning.  Look  at  that  Book  :  Was  you  acquainted  with  the  Hand-writing  of  the 
late  Mr.  Amis  ?  You  knew  Mr.  Amis ,  I  preiume  ? 

Air.  Dennis.  I  knew  him  perfectly  well. 

Mr. 
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Mr.  Dunning.  Do  you  know  his  Hand-writing  when  you  fee  it? 

Mr.  Dennis.  I  have  Teen  his  Hand-writing  often,  as  fucceeding  him  in  the  Living. 

Mr.  Dunning.  Did  you  ever  fee  him  write  ? 

Mr.  Dennis.  I  have  feen  him  write,  but  not  often. 

Mr.  Dunning.  Look  at  that  Hand- writing;  tell  me  whether  you  believe  the  Two  Entries 
in  the  Firft  Page  of  that  Book  are  his  Hand-writing  ? 

Mr.  Dennis.  Yes,  particularly  his  Name,  'Thomas  Amis ,  feems  very  much  fo. 

Mr.  Dunning.  Do  you  believe  it  to  be  his  Hand-writing  ? 

Mr.  Dennis .  1  believe  the  Whole  to  be  his  Hand-writing. 

Ordered  to  withdraw. 

Mr.  Dunning.  I  do  not  know  whether,  on  the  Part  of  the  Prifoner,  they  mean  to  put 
us  on  the  proving,  which  it  is  neceffary  for  us  to  do  if  they  require  it,  the  Marriage  with 
the  Duke  of  Kingjion. 

Mr.  Wallace.  We  are  are  ready  to  admit  that  Facfb.  There  is  no  Doubt  of  her  being 
married  by  the  Licence  of  the  Archbifhop  of  Canterbury . 

Mr.  Dunning.  You  will  give  us  the  Date. 

Mr.  Wallace.  Mention  what  the  Day  is. 

Mr.  Dunning.  The  8th  of  March  1769,  I  underftand. 

Mr.  Dunning.  My  Lords,  We  are  now  going  to  prove  a  Caveat,  entered  by  the  Lady, 
upon  the  Apprehenfion  of  a  Suit  intended  to  be  inftituted  by  Mr.  Hervey  in  the  Spiritual 
Court. 

’  •- 

Mr.  JAMES,  who  was  J worn  in  like  Manner. 

Mr.  Dunning.  Do  you  know  any  Thing  of  the  Caveat  entered  at  Doctors  Commons  on 
the  Part  of  the  Lady  at  the  Bar  ? 

Mr.  James .  Yes,  the  Caveat  is  entered  in  this  Book  ( producing  it). 

Mr.  Dunning.  Is  that  the  proper  Book,  in  which  fuch  Entries  ought  to  be  made  ? 

Mr.  James.  It  is. 

The  Caveat  was  read  by  the  Clerk ,  and  is  as  follows:  “  The  1 8th  of  Augujl  iy6S. 
“  Let  no  Citation,  Intimation,  or  other  Procefs,  or  any  Letters  of  Requeft  for  the 
“  fame,  to  any  other  Judge  or  Jurifdiftion  whatfoever,  iffue  under  the  Seal  of  this 
cc  Court  at  the  Suit  or  Inftance  of  the  Honorable  Augujius  John  Hervey ,  or  his 
“  Brother,  againft  the  Honorable  Elizabeth  Chudleigh ,  Spinfter,  of  any  Caufe  or 
“  Suit  Matrimonial,  without  due  Notice  being  given  to  Mr.  Nathaniel  Bi/hop , 
“  Pro&or  for  the  faid  Honorable  Elizabeth  Chudleigh ,  who,  on  his  being  warned 
‘e  thereto  before  the  Judge  of  this  Court,  or  his  lawful  Surrogate,  will  be  ready  by 
“  himfelf  or  Counfel  to  fhew  juft  Caufe  of  this  fame  Caveat,  and  why  no  fuch 
“  Procefs  or  Letters  of  Requeft  fhould  iffue  thereupon.’* 

Mr.  Wallace.  The  Witnefs  merely  produces  the  Book  ;  he  knows  nothing  of  the  Fa£t 
of  the  Entry  being  made  ? 

Mr.  James.  I  know  Mr.  Bijhop's  Clerk’s  Hand;  this  is  his  Hand-writing. 

Mr.  Dunning.  Perhaps  the  Witnefs  may  know,  that  Mr.  Bijhop  was  the  Proftor  employed 
by  the  Lady  in  the  Courfe  of  that  Suit  ? 

Mr.  James.  I  have  heard  fo. 

Mr.  Attorney  General.  That  appears  on  the  Record  they  have  put  in. 

Mr.  Dunning.  I  underftand,  that  it  is  the  Pleafure  of  fome  of  your  Lordfhips,  that  we 
fhould  go  into  the  Proof  of  the  Marriage  of  the  Duke  of  Kingjion  ? 

Mr.  Wallace.  It  is  admitted  on  the  Part  of  the  Prifoner. 

Mr.  Dunning.  But  as  fome  of  the  Lords  wifh  for  the  Proof,  we  will  examine  it. 

The  Reverend  Mr.  JAMES  TREBECK,  who  was  J worn  in  like  Manner. 

Mr.  Dunning.  Be  fo  good  as  find  the  Regifter  of  the  Marriage  of  the  Duke  of 
Kingjion. 


N  n 


Points 


[  !38  ] 


Points  it  out ;  Clerk  reads.  “  N°  92.  Marriages  in  March  1 769.  N°  92.  The  moft 
44  noble  Evelyn  Pierrepont ,  Duke  of  King  ft  on,  a  Batchelor,  and  the  Honorable 
“  Elizabeth  Chudleigh  of  Knightjbridge,  in  St.  Margaret's,  Weftminfter ,  a  Spinfter, 
44  were  married  by  Special  Licence  of  the  Archbifhop  of  Canterbury  this  8th  of 
44  March  1769,  by  me  Samuel  Harpur  of  the  Britijh  Mufeum.  This  Marriage 
44  was  folemnized  between  us, 


ee 

tc 

<c 

it 

a 


44  KINGSTON, 

44  ELIZABETH  CHUDLEIGH.” 
In  the  Prefence  of 


Masham,' 

William  Yeo, 

A.  K.  F.  G 1  LB E RT, 
James  Laroche  jun. 
Alice  Yeo, 


J.  Ross  Mackye, 
E.  R.  A.  Laroche 
Arthur  Collier, 

C.  Masham.” 


j 


Mr.  Dunning.  I  am  defired  to  apprize  your  Lordfhips  of  a  Fadd,  which  may  or  may 
not  be  proved  if  thought  neceffary.  Your  Lordfhips  have  heard  in  the  Evidence  of  the  laid 
Woman  an  Account  of  a  certain  Mr.  Spearing ,  who  was  prefent.  That  Mr.  Spearing  could 
not  be  found  ;  he,  though  Mayor  of  Winchefter,  is  now  found  to  be  amuling  himfelf  fome 
where  or  other  beyond  Sea,  God  knows  where.  We  have  Witneffes  to  give  your  Lordfhips 

that  Account,  if  your  Lordfhips  think  it  neceffary. - Will  your  Lordlhips  now  pleafe  to 

hear  the  Reverend  Mr.  Harpur  ? 


Ehe  Reverend  Mr.  HARPUR,  who  was  fwom  in  like  Manner. 


Mr.  Dunning.  Did  you  perform  the  Marriage  Ceremony  between  thefe  Parties  ? 

Mr.  Harpur .  Y es. 

Mr.  Dunning.  At  the  Time  mentioned  in  the  Regifter  ? 

Mr.  Harpur.  Yes. 

Lord  High  Steward.  Have  you  any  more  Witneffes  to  produce  ? 

Mr.  Dunning.  We  don’t  judge  it  neceffary  to  offer  to  your  Lordfhips  any  more  Evidence 
in  this  Stage  of  the  Bufinefs.  If  it  fhould  become  fo,  we  referve  to  ourfelves  the  Right  of 
examining  them  hereafter. 

Mr.  Wallace.  I  beg  Mrs.  Phillips  may  be  called  to  the  Bar,  that  a  Letter  may  be  pro¬ 
duced  to  her,  and  that  fhe  may  fay  whether  it  is  her  Hand  writing. 

Mrs.  PHILLIPS  called . 

Mr.  Wallace.  Is  that  your  Hand- writing  ? 

Mrs.  Phillips,  The  Name  is  my  Hand-writing. 

Mr.  Wallace.  Is  that  your  Letter? 

Mrs.  Phillips.  It  is  my  Letter. 


A  LETTER  from  JUDITH  PHILLIPS  to  her  Grace  the  Duchefs  of  KINGSTON  read, 
44  My  Lady  Duchess, 

14  I  write  your  Grace  this  Letter. — My  Heart  has  ever  been  firmly  attached  to  your  Grace’s 
44  Interefi:  and  Pleafure,  and  my  utmoft  Wifh  to  deferve  your  Favour  and  Countenance. 
44  Suffer  me  not  then  in  my  declining  Years  to  think  I  have  forfeited  that  Favour  and  Pro- 
44  teddion,  without  intentionally  giving  the  moil  diftant  Caufe. 

44  May  I  intreat  your  Grace  to  accept  this  as  a  fincere  and  humble  Sttbmijfi on  for  any  Failure 
44  of  Refpedl  and  Duty  to  your  Grace ;  and  permit  me  molt  humbly  to  intreat  your  Grace’s 
44  kind  Inter ceffton  with  my  Lord  Duke  to  continue  Mr.  Phillips  his  Steward,  whole  Happinefs 
44  confifls  only  in  adding  and  difcharging  his  Duty  to  his  Grace’s  Pleafure.  This  additional 
44  Mark  of  your  Grace’s  Goodnefs  we  hope  to  be  happy  in;  and  in  Return,  the  Remainder 
44  of  our  Lives  fhall  be  paffed  in  Gratitude  and  Duty.  The  Perfon  who  carries  this  will 
44  wait  to  receive  your  Grace’s  Pleafure  and  Commands  to  her,  who  remains,  with  the 
44  greateft  Rel'petd, 

44  My  Lady  Duchess, 

44  Your  Grace’s  mod  dutiful  Servant, 

44  J.  PHILLIPS.’* 

Mr . 


44  November  7,  1771. 
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Mr.  Attorney  General  The  Evidence,  your  Lord  (hips  will  recolledt,  given  by-  the  Withe  f§ 
Was  in  Anfwer  to  a  Queftion,  Whether  her  Hufband  had  or  had  not  been  turned  out  of  h;$ 
Place?  pointing  the  Queftion  fo  as  to  give  your  Lordfhips,  and  to  give  the  Witnefs  to 
underftand,  that  they  meant  the  Circumftince  of  being  turned  out  of  his  Place  fhould  go 
perfonally  to  the  Difcredit  of  her  Hufband,  and  alio  imply  fome  Memory  of  that  in  the 
Mind  of  the  Wife.  The  Witnefs,  in  Anfwer  to  that,  told  your  Lordfhips,  with  refped: 
to  fuch  Part  of  it  as  might  be  deemed  to  relate  to  her  Hufband’s  Credit  in  the  Bufinefs,  that 
he  had  refigned  his  Place  under  the  Duke.  The  Letters  which  I  have  in  my  Hand,  and  will 
juft  ftate  to  your  Lordfhips,  if  it  be  thought  neceftary  before  the  Calling  of  the  Witnefs,  is 
that  very  Correfpondence,  by  which  it  appears  that  he  did  fo  refign  his  Employment  under 
his  Grace  into  his  Grace’s  Hands.  He  wrote  to  his  Grace  at  Newmarket  from  Holm  Pierre  font. 
The  Letter  is  dated  the  “  lyth  of  Offiober  1771.”  And  he  writes  thus  : 

“  I  have  ever  done  my  Duty  with  the  ftricteft  Regard  to  your  Grace’s  Intereft,  and  with 
“  the  moft  perfect  Refpefl.  I  have  declined  accepting  a  good  Settlement,  to  act  con- 
“  formable  to  your  Grace’s  Pleafure,  which  her  Grace  was  pleafed  to  promife  fhould  be  made 
“  up  to  me,  which  mud  have  efcaped  her  Grace’s  Memory,  as  1  have  fince  had  my  Rent 
“  confiderably  raifed,  and  am  much  concerned,  to  obferve  lately  your  Grace’s  Difpleafure  ; 
“  and  being  confcious  of  a  faithful  Difcharge  of  my  Duty,  I  rnuft  be  unjuftly  reprefented 
tc  to  your  Grace.  I  hope  your  Grace  will  be  pleafed  to  permit  my  delivering  up  the  Charge 
“  of  your  Grace’s  Affairs,  which,  as  an  honeft  Man,  I  can  only  properly  keep,  while 
“  fatisfied  myfelf,  and  honoured  with  your  Grace’s  Approbation,  &c.” 

In  Anfwer  to  which  he  received  this  Letter  : 

“  Mr.  Phillips , 

tc  Your  Letter  came  to  me  at  Newmarket.  After  what  has  pafted,  there  is  no  Occafion 
“  for  many  Words.  Sherin  will  be  at  Holm  Pierrepont  fometime  next  Week,  with  my  Orders 
“  about  fettling  your  Bufinefs,  which  1  flatter  myfelf  you  will  readily  comply  with. 

“  I  am.  yours,  &c.  &c.” 

I  believe  I  may  refer  to  your  Lordfhips  Memory,  that  Mrs.  Phillips  mentioned  his  Grace’s 
having  looked  coolly  on  her  Hufband,  which  occafioned  his  Refignation. 

A  Peer.  What  is  that,  Mr.  Attorney  General,  that  you  have  been  reading  ? 

Mr.  Attorney  General.  The  Firft  is  a  Copy  of  a  Letter  to  the  Duke  ;  the  other  the  Duke’s 
original  Anfwer.  If  it  is  thought  material  enough  to  trouble  your  Lordfhips  with  it,  we 
can  eafily  prove  that  this  is  his  Grace’s  Hand-writing,  and  this  the  Copy  of  his  Grace’s 
Letter,  which  was  all  that  was  neceftary. 

ADJOURNED  to  MONDAY* 


MONDAY,  April  22.  T*he  Fifth  and  lajl  Day. 

TH  E  Lords  and  others  came  from  the  Chamber  of  Parliament  in  the  cuftomary 
Order.  Proclamation  for  Silence  being  made  as  ufual,  the  Duchefs  of  King  ft  on 
was  conduced  to  the  Bar,  when  her  Grace  addrefled  the  Lords  in  the  following 
Terms:  . 

My  Lords, 

JT'HIS  my  refpedlful  Addrefs  will,  I  flattei*  myfelf,  be  favourably  accepted  by  your 
Lordfhips  ;  my  Words  will  flow  freely  from  my  Heart,  adorned  ftmply  with  Innocence 
and  Truth.  My  Lords,  I  have  fuffered  unheard-of  Perfections ;  my  Honour  and  Fame 
have  been  feverly  attacked;  I  have  been  loaded  with  Reproaches;  and  fuch  Indignities  and 
Hardfhips  have  rendered  me  the  lefs  able  to  make  my  Defence  before  this  auguft  Aflembly 
againft  a  Profecution  of  fo  extraordinary  a  Nature,  and  lb  undelerved. 

My  Lords,  With  Tendernefs  confider  how  difficult  is  the  Talk,  of  myfelf  to  fpeak,  nor 
fay  too  little  nor  too  much  :  Degraded  as  I  am  by  Adverfaries ;  my  Family  defpifed  ;  the 
honourable  Titles  on  which  I  fet  an  ineftimable  Value,  as  received  from  my  moft  noble 
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and  late  dear  Hufband,  attempted  to  be  torn  from  me.  Your  Lordfliips  will  judge  how 
greatly  I  ftand  in  need  of  your  Protedlion  and  Indulgence: 

My  Lords,  Were  I  here  to  plead  for  Life,  for  Fortune,  no  Words  from  me  fhould  beat 
the  Air;  the  Lofs  I  fuftain  in  my  moll  kind  Companion  and  affectionate  Hufband,  makes  the 
former  more  than  indifferent  to  me;  and,  when  it  (hall  pleafe  Almighty  God  to  call  me,  I 
fhall  willingly  lay  that  Burthen  down.  I  plead  before  your  Lordfliips  for  my  Fame  and 
Honour. 

My  Lords,  Logic  is  properly  defined,  and  well  reprefented  in  this  High  Court,  It  is  a 
Talent  of  the  human  Mind,  and  not  of  the  Body,  and  holds  a  Key  which  fignifies,  that  Logic 
is  not  a  Science  itfelf,  but  the  Key  to  Science;  that  Key  is  your  Lordfliips  judicial  Capacity 
and  Wifdom.  On  the  Left-hand  is  reprefented  a  Hammer,  and  before  it  a  Piece  of  falfe, 
and  another  of  pure  Gold.  The  Hammer  i?  your  penetrating  Judgment,  which,  by  the 
Mercy  of  God,  will  ftrike  hard  at  falfe  Witneffes  who  have  given  Evidence  againft  me,  and 
prove  my  Intention  in  this  pending  Caufe  as  pure  as  the  fineft  Gold,  and  as  jufldy  dif- 
tinguifhed  from  the  Sophiftry  of  Falfliood. 

My  Lords,  Your  unhappy  Prifoner  is  born  of  an  ancient,  not  ignoble  Family;  the 
Women  diftinguifhed  for  their  Virtue,  the  Men  for  their  Valour;  defcended  in  an  honourable 
and  uninterrupted  Line  for  Three  Centuries  and  a  Half :  Sir  John  Chudleigh ,  the  laft  of  my 
Family,  loft  his  Life  at  the  Siege  of  OJlend ,  at  Eighteen  Years  of  Age,  glorioufly  preferring 
to  die  with  his  Colours  in  his  Bofom,  rather  than  accept  of  Quarter  from  a  gallant  French 
Officer,  who,  in  Compaflion  to  his  Youth,  Three  Times  offered  him  his  Life  for  that 
Enfign,  which  was  fliot  through  his  Heart.  A  happy  Death  !  that  faves  the  Blufti  he  would 
now  feel  for  the  unheard-of  Injuries  and  Difhonour  thrown  on  his  unfortunate  Kinfwoman, 
who  is  now  at  the  Bar  of  this  Right  Honourable  Houfe. 

His  Grace  the  late  Duke  of  Kingflon’s  Fortune,  of  which  I  now  ftand  poffeffed,  is  valuable 
to  me,  as  it  is  a  Teftimony  to  all  the  World  how  high  I  was  in  his  Efteem.  As  it  is  my 
Pride  to  have  been  the  Objedt  of  Affedtion  of  that  virtuous  Man,  fo  fhall  it  be  my  Honour 
to  beftow  that  Fortune  to  the  Honour  of  him  who  gave  it  to  me,  well  knowing,  that  the 
wife  Difpofer  of  all  Things  would  not  have  put  it  in  his  Heart  to  prefer  me  to  all  others, 
but  that  I  fhould  be  as  faithful  a  Steward,  as  I  was  a  faithful  Wife ;  and  that  I  fhould 
fuffer  others,  more  worthy  than  myfelf,  to  fhare  thefe  his  great  Benefits  of  Fortune. 

My  Lords,  1  now  appeal  to  the  Feelings  of  your  own  Hearts,  whether  it  is  not  cruel, 
that  I  fhould  be  brought  as  a  Criminal  to  a  publick  Trial  for  an  Adt  committed  under  the 
Sandtion  of  the  Laws. — An  Adi  that  was  honoured  with  his  Majefty’s  moft  gracious  Ap¬ 
probation  ;  and  previoufly  known  and  approved  of  by  my  Royal  Miftrefs,  the  late  Princefs 
Dowager  of  Wales ;  and  likewife  authorized  by  the  Ecclefiaftical  Jurifdidlion  ;  your  Lord- 
Ihips  will  not  difcredit  fo  refpedlable  a  Court,  and  difgrace  thofe  Judges  who  there  fo 
legally  and  honourably  prefide.  The  Judges  of  the  Ecclefiaftical  Court  do  not  receive 
their  Patents  from  the  Crown,  but  from  the  Archbifhops  or  Bifhops.  Their  Jurif¬ 
didlion  is  competent  in  Ecclefiaftical  Cafes,  and  their  Proceedings  are  conformable  to 
the  Laws  and  Cuftoms  of  the  Land,  according  to  the  Teftimony  of  the  learned  Judge 
Blackjlone  *  (whofe  Works  are  as  entertaining  as  they  are  inflrudtive)  who  fays,  “  It  muft 
tc  be  acknowledged,  to  the  Honour  of  the  Spiritual  Courts,  that  though  they  continue  to 

this  Day  to  decide  many  Queftions  which  are  properly  of  Temporal  Cognizance,  yet 
“  Juftice  is  in  general  fo  ably  and  impartially  adminiftered  in  thofe  Tribunals  (elpecially  of 
“  the  fuperior  Kind)  and  the  Boundaries  of  their  Power  are  now  fo  well  known  and  efta- 
“  blifhed,  that  no  material  Inconvenience  at  prefent  arifes  from  their  Jurifdidlion.  And 
“  fhould  an  Alteration  be  attemped,  great  Confufion  would  probably  arife,  in  overturning 
“  long  eftablifhed  Forms,  new  modelling  a  Courfe  of  Proceedings  that  has  now  prevailed 
“  for  Seven  Centuries.”-— And  I  muft  here  prefume  to  add,  as  founded  on  Truth,  that  that 
Court  (of  which  his  Majefty  is  the  Head)  cannot  be  flopped  by  any  Authority  whatfoever, 

while  they  adt  in  their  own  Jurifdidlion.- - Lord  Chief  Juftice  Hale  fays,  “  where  there 

“  has  been  a  Sentence  of  Divorce  (which  is  a  Criminal  Cafe)  if  that  Sentence  is  fufpended  by 
“  an  Appeal  to  the  Court  of  Arches  (as  a  fuperior  Court)  and  while  that  Appeal  is  depend- 
“  ing,  One  of  the  Parties  marries  again,  the  Sentence  will  be  a  Juftification  within  th« 
“  Exception  of  the  Adi  of  Parliament,  notwithftandjng  that  the  Sentence  has  been  appealed 
“  from,  and  confequently  may  be  reverfed  by  a  fuperior  Court.”  And,  my  Lords,  how 
much  more  Reafon  is  there  for  its  coming  within  the  Exception  of  the  Adt  in  my  Cafe, 
fince  no  Appeal  had  been  made? 

My  Lords,  I  earneflly  look  up  to  your  Lordfliips  for  Protedlion,  as  being  now  a  Sufferer 
for  having  given  Credit  to  the  Ecclefiaftical  Court.  I  refpedtfully  call  upon  you,  my  Lords, 
to  protedl  the  Spiritual  Jurifdidlion,  and  all  the  Benefit  of  religious  Laws,  and  me,  an  un- 
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nappy  Prifoner,  who  inftituted  a  Suit  of  Jadlitation  upon  the  Advice  of  a  learned  Civilian,  who 
•carried  on  the  Profecution,  from  which  I  obtained  the  Sentence  that  authorized  your  Prii'oner’s 
Marriage  with  the  mofhNoble  Evelyn  Duke  of  King  ft  on ,  that  Sentence  folemnly  pronounced 
by  John  Bettefworth ,  Doctor  of  Laws,  Vicar  General  of  the  Right  Reverend  Father  in 
God  Richard  by  Divine  Permiffion  Lord  Biffiop  of  London ,  and  Official  Principal  of  the 
Confiftorial  Court  of  London ,  the  Judge  thereof,  calling  on  God,  and  fetting  him  alone 
before  his  Eyes,  and  hearing  Counfel  in  that  Caufc,  did  pronounce,  that  your  Prifoner, 
■then  the  Honourable  Elizabeth  Chudleigh,  now  Elizabeth  Dowager  Ducheis  of  King  ft  on , 
was  free  from  all  matrimonial  Contrails  or  Efpoulals,  as  far  as  to  him  at  that  Time  ap¬ 
peared,  more  efpecially  with  the  faid  Right  Honourable  Auguftus  John  Hervey. 

My  Lords,  Had  this  Profecution  been  fet  on  foot  merely  for1  the  Love  of  Juftice,  or 
good  Example  to  the  Community,  why  did  they  not  inftitute  their  Profecution  during  the 
.Five  Years  your  Prifoner  was  received  and  acknowledged  the  undoubted  and  unmolefted 
Wife  of  the  late  Duke  of  King  ft  on ? 

My  Lords,  The  Preamble  of  the  very  A, Cl  on  which  I  am  indifted,  plainly  and  in- 
tirely  precludes  your  Prifoner:  It  runs  thus,  “  Forafmuch  as  divers  evil  difpoled  Perfons, 
“  being  married,  run  out  of  one  County  into  another,  or  into  Places  where  they  are  not 
“  known,  and  there  become  to  be  married,  having  another  Wife  or  Hufband  living,  to 
te  the  great  Dishonour  of  God,  and  utter  Undoing  of  divers  honeft  Mens  Children,  and  others, 
“  &c.”  And  as  the  Preamble  has  not  been  confidered  to  be  fufficient  in  my  Favour  to 
impede  the  Trial,  I  beg  Leave  to  obferve  how  much  your  Prifoner  fuffers  by  being  pro¬ 
duced  before  this  Noble  Houle,  on  the  Penalty  of  an.  Adi.  of  Parliament,  without  benefiting 
by  the  Preamble,  which  is  fuppofed  to  contain  the  whole  Subftance,  Extent,  and  Meaning 
•  of  the  Adi. 

My  Lords,  Upon  your  wife  Refult  on  my  unhappy  Cafe,  you  will  bear  in  your  willing 
‘Remembrance,  that  the  Orphan  and  Widow  is  your  peculiar  Care;  and  that  you  will  be 
tender  of  the  Honour  of  your  late  Brother  Peer,  and  fee  in  me  his  Widow  and  Rep  refen  ta- 
tive,  recolledting  how  eaiy  it  may  be  for  a  next  of  Kin  to  profecute  the  Widows  or  the 
Daughters,  not  only  of  every  Peer,  but  of  every  Subjedt  of  Great  Britan ,  if  it  can  be  affedled 
by  the  Oath  of  one  luperannuated  and  interelled  old  Woman,  who  declared  Seven  Years 
ago  that  (he  was  incapable  of  given  Evidence  thereon,  as  will  appear  in  Proof  before  your 
Lordfhips.  And  1  may  further  obferve  to  your  Lordffiips,  that  my  Cafe  is  clearly  within 
the  Provifo  of  the  Statute  on  which  I  am  indidled.  In  the  Third  Claufe,  it  is  “  provided 
“  that  this  Adi  ffiall  not  extend  to  any  Perfon,  where  the  former  Marriage  hath  been,  or 

hereafter  ffiall  be,  declared  by  Sentence  of  the  Ecckfiaftical  Court  to  be  void,  and  of 
“  no  EffeCt.” 

If  there  is  fuppTed  to  have  been  a  former  Marriage,  the  fame  muft  have  been  a  true 
Marriage,  or  a  falfe  one.  If  a  true  one,  it  cannot  be  declared  void  ;  and  if  a  falfe  one,  or 
the  Semblance  of  one  only,  then  only,  and  No  otherwife,  is  it  that  it  can  be  declared 

void. - Therefore  muff  this  Provifo  have  refpecl  to  pretended  Marriages  only,  and  to 

none  other,  and  fuch  only  it  is,  that  can  be  the  Objedls  of  Caufes  of  Jadlitation,  the  Sen¬ 
tence  in  which  is  a  more  effectual  Divorce  and  Separation  of  the  Parties,  than  many  Di¬ 
vorces  which  have  been  determined  to  fall  within  this  Provifo. - The  Crime  charged  in 

the  Indictment  was  not  a  Felony,  or  even  a  Temporal  Offence,  until  the  Acl  of  James  the 
Eirft ;  till  then,  it  was  only  cognizable  in  the  Ecclefiaftical  Court ;  and  though  an  Indidlment 
could  lie  for  a  flight  Blow,  yet  the  Common  Law  did  not  allow  of  a  Criminal  Profecution 
for  Polygamy  until  that  Period  ;  fo  that  if  the  Cafe  comes  within  the  Exception  of  the  o»ly 
Statute  upon  that  Subject,  it  is  no  Offence  at  all;  and  Dr.  Sherlock ,  Biffiop  of  London ,  has 
faid,  in  fuch  Cafes  the  Law  of  the  Land  is  the  Law  of  God. 

My  Lords,  I  have  obferved,  that  I  had  greatly  fuffered  in  Fame  and  Fortune  by  the 
Reports  of  Mr.  Hervey ;  and. I  beg  Leave  to  mention  in  what  Manner:  Your  Prifoner  was 
at  that  Time  pofleffed  of  a  fmall  Eftate  in  the  County  of  Devon,  where  Sir  George  Chudleigh, 
her  Father’s  eldefl  Brother,  had  large  Poffeffions :  The  Purchafe  of  that  Eftate  was  much 
ffolicited  in  that  County;  and  having  frequent  Opportunities  to  difpofe  of  it,  it  was  ever 
made  an  infuperable  Objection  by  the  intended  Purchafer,  that  I  could  not  make  a  clear 
Title  to  the  Eftate  on  account  of  Mr.  Hervey’ s  Claim  to  your  Prifoner  as  his  Wife. 

And  your  Prifoner  being  alfo  pofleffed  of  building  Lands  for  a  great  Number  of  Years, 
for  the  fame  Reafons  flie  never  had  the  Ground  covered  (valued  at  1,200k  per  Annum).  And 
as  your  Priloner’s  Flealth  declined,  and  made  it  neceffary  for  her  to  feek  Relief  in  foreign 
Climes  (which  increafed  her  Expences  beyond  what  her  Circumftances  could  lupport)  and 
her  little  Fortune  daily  decreafed  by  Money  taken  up  on  Mortgage  and  Bond,  as  will  ap¬ 
pear  by  the  Evidence  of  Mr.  Drummond ;  her  Royal  Miftrels  likewife  in  the  Decline  of  Life, 
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whole  Death  would  probably  have  deprived  her  of  400/.  a  Year;  the  Perfecutions  threatened 
on  Mr.  Hervef  s  Side  prefented  but  a  gloomy  Profpedt  for  her  declining  Life  •,  your  Prifoner 
was  induced,  as  fhe  before  obferved  to  your  Lordfhips,  to  follow  the  Advice  of  Doctor 
Collier ,  and  inftituted  the  Suit  of  Jadtitation,  your  Prifoner  fubfcribing  entirely  to  his  Opinion* 
and  following  his  Advice  and  Inftrudtions,  which  fhe  prefumes  alone  is  a  full  Defence  againft: 
the  Charge  of  Felony*,  for  your  Lordfhips  in  your  great  Candour  cannot  think,  that  a  Lady 
can  know  more  of  the  Civil  Law,  than  her  learned  Civilians  could  point  out  to  her. 

And  as  a  criminal  and  felonious  Intent  is  neceffary  to  conftitute  the  Offence  with  which  I 
Hand  charged,  certainly  I  cannot  be  guilty  in  following  the  Advice  I  received,  and  in  doing 
what  in  my  Confcience  I  thought  an  authorized  and  innocent  Adt. 

My  Lords,  Though  I  am  aware,  that  any  Perfon  can  profecute  for  the  Crown  for  an 
Offence  againft  an  Adt  of  Parliament,  yet  I  will  venture  to  fay,  that  few  Inftances,  if  any, 
have  been  carried  into  Execution  without  the  Confent  of  the  Party  injured;  and  with  great 
Deference  to  your  Lordfhips  Judgment  I  venture  to  declare,  that  in  the  prefent  Cafe  no  Per¬ 
fon  whatever  has  been  injured,  unlefs  your  Lordfhips  Candour  will  permit  me  to  fay  that  I 
am  injured,  being  now  the  Objedt  of  the  undeferved  Refentment  of  my  Enemies.  It  is 
plain  to  all  the  World  that  his  Grace  the  Duke  of  Kingjlon  did  not  think  himfelf  injured, 
when  in  the  fhort  Space  of  Five  Years  his  Grace  made  Three  Wills,  eacli  fucceeding  one 
more  favourable  to  your  Prifoner  than  the  other,  giving  the  moft  generous  and  incontestable 
Proof  of  his  Affedtion  and  Solicitude  for  my  Comfort  and  Dignity ;  and  it  is  more  than 
probable,  my  Lords,  from  the  well-known  mutual  Friendship  fubfifting  between  11s,  that 
had  I  been  interefted,  I  might  have  obtained  the  Bulk  of  his  Fortune  for  my  own  Family; 
but  I  refpedted  his  Honour,  I  loved  his  Virtues,  and  had  rather  have  forfeited  my  Life  than 
have  ufed  any  undue  Influence  to  injure  the  Family;  and  though  it  has  been  induftrioufly 
and  cruelly  circulated,  with  a  View  to  prejudice  me,  that  the  Firft-born  of  the  late  Duke’s 
Sifter  was  deprived  of  the  Succeflion  to  his  Grace’s  Fortune  by  my  Influence,  the  Wills, 
my  Lords,  made  in  Three  diftant  Periods,  each  excluding  him,  demonftrate  the  Calumny 
of  thefe  Reports. 

I  muft  further  obferve  to  your  Lordfhips,  in  Oppofition  to  the  Charge  againft  me  of 
Intereftednefs,  that  had  I  pofleffed  or  exercifed  that  undue  Influence  with  which  I  am  charged 
by  the  Profecutor,  I  might  have  obtained  more  than  a  Life-intereft  in  the  Duke’s  Fortune; 
and  though  from  the  Affedtion  I  bear  to  the  Memory  of  my  late  much  honoured  Hufband, 
I  have  forborne  to  mention  the  Reafon  of  his  difinheriting  his  eldeft  Nephew,  yet  Charles  the 
Second  Son,  with  his  Heirs,  appear  immediately  after  me  in  Succeflion,  William  and  his 
Heirs  follow  next,  after  him  Edward  and  his  Heirs,  and  the  unfortunate  Thomas,  Lady 
Frances's  youngeft  Son,  is  not  excluded,  though  labouring  under  the  Infirmities  of  Childhood 
at  the  Age  of  Manhood,  and  not  able  to  fupport  himfelf.  For  the  late  Noble  Duke  of 
Kingjlon  repeatedly  mentioned  to  your  Prifoner,  “  I  have  not  excluded  him,  for  he  has  never 
“  offended;  and  who  can  fay  God  cannot  reftore  him  ?  who  can  fay  that  God  will  not  reftorc 
“  him  to  Health?”  My  Lords,  that  good  Man  did  Honour  to  the  Peerage,  Honour  to  his 
Country,  Honour  to  human  Nature. 

His  Grace  the  moft  Noble  Duke  of  Newcajlle  appeared  with  the  Will,  which  had  been 
intruded  to  his  Grace  for  Four  Years  by  his  late  dear  Friend.  In  Honour  to  the  Lady 
Frances  Meadows  the  Profecutor  was  requefted  to  attend  at  the  Opening  of  the  Will ;  he 
retired  with  Difpleafu-re,  difappointed  that  his  eldeft  Son  was  difinherited,  and  unthankful, 
though  the  Duke’s  Fortune  ftill  centered  in  his  Four  youngeft  Sons  and  their  Pofterity. 

*  My  Lords,  Worn  down  by  Sorrow,  and  in  a  wretched  State  of  Health,  I  quitted  England 
without  a  Wifli  for  that  Life  which  I  was  obliged  by  the  Laws  of  God  and  Nature  to  endea¬ 
vour  to  preferve;  for  your  Prifoner  can  with  great  Truth  fay,  that  Sorrow  had  bent  her  Mind 
to  a  perfedt  Refignation  to  the  Will  of  Providence.  And,  my  Lords,  while  your  unhappy  Pri¬ 
foner  was  endeavoring  to  re-eftablifh  her  greatly  impaired  Health  abroad,  my  Profecutor  filed 
a  Bill  in  Chancery  upon  the  moft  unjuft  and  difhonourable  Motives.  Your  Prifoner  does  not 
complain  of  his  endeavouring  to  eftablifh  a  Right  to  himfelf;  but  fhe  does  complain  of  his 
forming  a  Plea  on  difhonourable  and  unjuft  Opinions  of  his  late  noble  Relation  and  generous 
Benefadtor,  to  the  Prejudice  and  Difcredit  of  his  much  afflidted  Widow;  and  not  fatisfied 
with  this  Profecution,  as  a  Bulwark  for  his  Suit  in  Chancery,  he  cruelly  inftituted  a  Criminal 
Profecution,  in  Hopes,  by  a  Convidlion  in  a  Criminal  Caufe,  to  eftablifli  a  Civil  Claim,  a 
Proceeding  difcountenanced  by  the  Opinion  of  the  late  Lord  Northington. 

My  Lords,  I  have  heretofore  forborne,  from  the  great  Love  and  Affedtion  to  my  late 
Noble  Lord,  to  mention  what  were  the  real  Motives  that  induced  his  Grace  to  difinherit 
his  eldeft  Nephew ;  and  when  my  Plea  and  Anfwer  in  Chancery  were  to  be  argued,  I  par¬ 
ticularly 
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ticullarly  requefted  of  the  Counfel  to  abftain  from  any  Reflexions  upon  my  Adverfaries* 
which  the  Nature  of  their  Profecutions  too  much  deferved,  and  grieved  I  am  now,  that  I 
rnuft  no  longer  conceal  them.  For  as  Self-prefervation  is  the  Firft  Law  of  Nature,  and  as 
I  am  more  and  more  perfecuted  in  my  Fortune  and  my  Fame,  and  my  Enemies  hand  about 
Pocket-evidence  to  injure  me  in  every  Company,  and  with  double  Tongues  they  fling  me  to 
the  Heart,  I  am  reduced  to  the  fad  Neceflity  of  faying,  that  the  late  Duke  of  Kingdon  was 
made  acquainted  with  the  fatal  Cruelty,  with  which  Mr.  Evelyn  Meadows  treated  an  unfor¬ 
tunate  Lady,  who  was  as  amiable  as  flie  was  virtuous  and  beautiful ;  to  cover  which  Offence, 
he  moft  ungratefully  and  falfely  declared,  that  he  broke  his  Engagements  with  her  for  fear  of 
difobliging  the  Duke,  which  he  has  often  been  heard  to  fay.  This,  with  his  Cruelty  to  his 
Sifter  and  Mother,  and  an  Attempt  to  quit  aXual  Service  in  the  late  War,  highly  offended 
the  Duke-,  and  it  would  be  difficult  for  him,  or  his  Father,  to  boaft  of  the  leaft  friendly 
Intercourfe  with  his  Grace  for  upwards  of  Eighteen  Years. 

My  Lords,  In  a  dangerous  State  of  Health,  when  my  Life  was  defpaired  of,  I  received 
a  Letter  from  my  Solicitor,  acquainting  me,  that  if  I  did  not  return  to  England  to  put  in 
an  Anfwer  to  the  Bill  in  Chancery  within  Twenty-one  Days,  I  fhould  have  Receivers  put 
into  my  Eftates  ;  and  alfo,  that  if  in  Contempt  of  the  IndiXment  I  did  not  return,  I  fhould 
be  outlawed.  It  clearly  appeared  to  me,  my  Lords,  as  I  make  no  Doubt  it  does  to  your 
Lordfhips,  that  if  in  the  Inclemency  of  the  Weather  I  rifqued  to  pafs  the  Alps ,  my  Life 
would  probably  be  endangered,  and  the  Family  would  immediately  enter  into  Poffeffion  of 
the  real  Eftates;  and  if  Female  Fears  fhould  prevail,  that  I  fhould  be  outlawed.  Thus  was 
I  to  be  deprived  of  Life  and  Fortune  under  Colour  of  Law-,  and  that  I  might  not  return  to 
thefe  perfecting  Summonfes,  by  fome  undue  and  cruel  Proceedings  my  Credit  was  flopped 
by  my  Banker  for  £.4,000,  when  there  remained  an  open  Account  of  £.75,000,  and  at  that 
Jnftant  upwards  of  £.6000  was  in  his  Hands,  my  Revenues  being  conftantly  paid  into  his 
Shop  to  my  Credit.  Thus  was  I  commanded  to  return  Home  at  the  manifeft  Rifque  of  my 
Life,  and  at  the  fame  Time  every  Art  ufed  to  deprive  me  of  the  Means  of  returning  for  my 
Juftification.  Confcious  of  the  perfeX  Innocence  of  my  Intention,  and  convinced  that  the 
Laws  of  this  Country  could  not  be  fo  inconffftent  as  to  authorize  an  AX,  and  then  defame  and 
degrade  me  for  having  obeyed  it,  I  left  Italy  at  the  Hazard  of  my  Life :  It  was  not  for  Pro¬ 
perty  I  returned,  but  to  prove  myfelf  an  honourable  Woman.  Grant  me,  my  Lords,  but 
your  good  Opinion*  and  that  I  ftand  juftified  in  the  Innocence  of  my  Intention,  and  you 
can  deprive  me  of  nothing  that  I  value,  even  if  you  fhould  take  from  me  all  my  worldly 
Poflefiions  -,  for  I  have  relied  on  that  Seat  where  the  poor  blind  Belifarius  is  faid  to  have  afked 
Charity  of  every  Paflenger,  after  having  conquered  the  Goths  and  Vandals ,  Africans  andPerfians , 
and  would  do  the  fame  without  murmuring,  if  you  would  pronounce  me,  what  I  hope  your 
Lordfhips  will  chearfully  fubfcribe  to — that  I  am  an  honourable  Woman. 

My  Lords,  Your  late  Brother,  the  truly  honourable  Duke  of  Kingjlon ,  whofe  Life  was 
adorned  by  every  Virtue  and  every  Grace,  does  not  his  moft  refpeXable  CharaXer  plead 
my  Caufe  and  prove  my  Innocence? 

My  Lords,  The  Evidence  of  the  FaX  of  a  fuppofed  clandeftine  Marriage  with 
Mr.  Hervey  depends  entirely  upon  the  Teftimony  of  Ann  Cradock. 

I  am  perfuaded  your  Lordfhips,  from  the  Manner  in  which  fhe  gave  her  Evidence,  already 
entertain  great  Sufpicions  of  the  Veracity  of  her  Teftimony.  She  pretends  to  fpeak  to  a  Mar¬ 
riage  Ceremony  being  performed,  at  which  fhe  was  not  afked  to  be  prefent,  nor  can  fhe 
aflign  any  Reafon  for  her  being  there. — She  relates  a  ConduX  in  Mrs.  Hanmer ,  who  fhe 
pretends  was  prefent  at  the  Ceremony,  inconfiftent  with  a  real  Marriage-,  fhe  acknowledges 
that  fhe  was  in  or  about  London  during  the  JaXitation  Suit,  and  that  Mr.  Hervey  applied  to 
her  on  that  Occafion,  and  fwears  that  fhe  then  and  ever  had  a  perfeX  Remembrance  of  the 
Marriage,  and  was  ready  to  have  proved  it,  had  fhe  been  called  upon,  and  never  declared  to 
any  Perfon  that  fhe  had  not  a  perfeX  Memory  of  the  Marriage,  and  that  fhe  never  was  defired 
either  to  give  or  with-hold  her  Evidence  *,  and  from  Mr.  Hervey’ s  not  calling  on  this  Woman, 
it  is  inflnuated  he  abftained  from  the  Proof  by  Collufion  with  me.  She  alfo  fwears,  that  I 
offered  to  make  her  an  Allowance  of  Twenty  Guineas  a  Year,  provided  fhe  would  refide 
in  either  of  the  Three  Counties  fhe  has  mentioned,  but  acknowledges  fhe  has  received  no 
Allowance  from  me.  Can  your  Lordfhips  believe,  that  if  I  could  have  been  weak  enough 
to  have  inftituted  the  Suit,  with  a  ConviXion  in  my  own  Mind  of  a  real  lawful  Marriage 
between  Mr.  Hervey  and  myfelf,  that  I  would  not,  at  any  Expence,  have  taken  Care  to  have 
put  that  Woman  out  of  the  Way  ?  But,  my  Lords,  I  truft  that  your  Lordfhips  will  be 
perfeXly  latisfied,  that  great  Part  of  the  Evidence  of  this  Woman  is  made  for  the  Purpofe 
of  the  Profecution  ;  though  fhe  has  denied  fhe  has  any  ExpeXation  from  the  Event,  or  ever 
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declared  la,  yet  it  will  be  proved  to  your  Lordfhips,  that  her  future  Provifion  (as  Hie  has 
declared)  depends  upon  it :  And  notwithftanding  Hie  has  now  brought  herfelf  up  to  fwear 
that  fhe  heard  the  Ceremony  of  Marriage  performed,-  yet  it  will  be  proved  that  Ihe  has  de¬ 
clared,  fire  did  not  hear  it-,  and  it  will  be  further  proved  to  your  Lordlhips,  that  Mr.  Hervey 
was  extremly  folicitous  to  have  eftablilhed  a  legal  Marriage  with  me  for  the  Purpofe  men¬ 
tioned  by  Mr.  Hawkins ,  and  that  this  Woman  was  actually  applied  to  and  declared  to  Mr. 
Hervey' s  Solicitor,  that  her  Memory  was  impaired,  and  that  fhe  had  not  any  Recollection  of 
it,  which  was  the  Reafon  why  fhe  was  not  called  as  a  Witnefs. 

My  Lords,  If  fhe  is  thus  contrad idled  in  thefe  Particulars,  and  appears  under  the  In¬ 
fluence  of  Expectations  from  this  Event  of  the  Profccution,  your  Lordlhips  will  not  credit 
her  Evidence,  that  the  complete  Ceremony  of  Marriage  was  performed,  or  any  other  Par¬ 
ticulars  which  reft  upon  her  Evidence. 

My  Lords,  With  refjpeft  to  what  your  Lordfhips  have  heard  from  the  Witneftes,  of  my 
Defire  at  Times  to  be  conlidered  as  the  Wife  of  Mr.  Hervey ,  your  Lordlhips  in  your  Candour 
will  naturally  account  for  that  Circumftance,  after  the  unfortunate  Connection  that  had 
fublifted  between  us. 

My  Lords,  I  call  God  Almighty,  the  Searcher  of  Hearts,  to  witnefs,  that  at  the  Time 
of  my  Marriage  with  the  Duke  of  King  ft  on ,  I  had,  myfelf,  the  moll  perfeCl  Conviction 
that  it  was  lawful.  That  noble  Duke,  to  whom  every  Palfage  of  my  Life  had  been  difclofed, 
and  whole  AffeCtion  for  me,  as  well  as  Regard  for  his  own  Honour,  would  never  have 
fuflered  him  to  have  married  me,  had  he  not  as  well  as  myfelf  received  the  mod:  folemn 
Alfurances  from  DoCtor  Collier ,  that  the  Sentence,  which  had  been  pronounced  in  the  Eccle- 
fiaftical  Court,  was  abfolutely  final  and  conclufive,  and  that  I  was  perfectly  at  Liberty  to 
marry  any  other  Perfon.  If  therefore  I  have  offended  againft  the  Letter  of  the  ACt,  I  have 
fo  offended  without  criminal  Intention.  Where  fuch  Intention  does  not  exilt,  your  Lordlhips 
Ju'ltice  and  Humanity  will  tell  you  there  can  be  no  Crime-,  and  your  Lordlhips,  looking  on 
my  diftrefied  Situation  with  an  indulgent  Eye,  will  pity  me  as  an  unfortunate  Woman,  de¬ 
ceived  and  milled  by  erroneous  Notions  of  Law.,  of  the  Propriety  of  which  it  was  impoffifcle 
for  me  to  judge. 

My  Lords,  Before  I  take  my  Leave,  permit  me  to  exprefs  my  warm  and  grateful  Senfe 
of  the  Candour  and  Indulgence  of  your  Lordlhips,  which  have  given  me  the  firmed  Con¬ 
fidence  that  I  lhall  not  be  deemed  criminal  by  your  Lordlhips  for  an  ACt,  in  which  I  had 
not  the  lead:  Sufpicion  that  there  was  any  Thing  illegal  or  immoral. 

My  Lords,  1  have  loft,  or  millaid,  a  Paper,  where  I  had  put  together  my  Ideas  to  pre- 
fent  to  your  Lordlhips.  The  Purport  was  to  tell  your  Lordlhips,  that  my  Advocate  DoCtor 
Collier ,  who  inftituted  this  Suit  of  JaCtitation,  is  now  in  a  dangerous  State  of  Health ;  he  has 
had  Two  Phyficians  to  attend  him,  by  my  Order,  Yefterday,  to  infill  and  order  his  Atten¬ 
dance  to  acquaint  your  Lordlhips,  that  I  aCted  entirely  under  his  Directions  ;  that  it  was  by 
his  Advice  I  married  his  Grace  the  Duke  of  Kingfton ,  afiuring  me  that  it  was  lawful;  that 
he  had  the  Honour  of  going  to  his  Grace  the  Archbifhop  of  Canterbury  to  obtain  a  Licence, 
and  to  explain  every  Part  that  regarded  the  Caufe;  that  his  Grace  was  fo  juft,  fo  pious,  and  fo 
good,  as  to  take  Time  to  confider  whether  he  would  grant  us  a  fpecial  Licence  for  the  Mar¬ 
riage  :  After  mature  Confideration  and  Confultation  with  great  and  honourable  Perfons  in 
the  Law,  he  returned  the  Licence  to  DoCtor  Collier ,  with  full  Permiftion  for  our  Marriage. 
DoCtor  Collier  was  prefent  at  the  Marriage;  DoCtor  Collier  figned  the  Regifter  of  St.  George's 
Church.  Mr.  La  Roche  has  frequently  attended  the  Duke  of  Kingfton  to  DoCtor  Collier , 
where  he  heard  him  confult  the  DoCtor  if  the  Marriage  would  be  lawful;  he  faid  it  wou-ld, 
and  never  could  be  controverted. 

Under  thefe  Circumftances,  I  wifhed  to  bring  my  Advocate  forth  to  proteCt  me.  He, 
my  Lords,  is  willing  to  make  an  Affidavit,  to  be  examined  by  the  Enemy’s  Counfel,  to 
fubmit  to  any  Thing  that  your  Lordlhips  can  command,  willing  to  juftify  his  Condudt ; 
but  he  has  had  the  Misfortune,  my  Lords,  ever  fince  the  latter  End  of  Auguft ,  or  the  Firft 
Week  in  September ,  I  do  not  well  remember  which.,  never  to  have  been  in  Bed.  I  appre¬ 
hended,  from  feeing  him  Yefterday,  with  your  Lordlhips  Indulgence,  that  he  had  the  St. 
Anthony' s  Fire ;  but  my  Phyficians,  who  have  been  with  him,  can  give  a  better  Account,  if 
you  will  permit  them,  of  the  State  of  his  Health,  that  your  Lordlhips  may  not  imagine  that 
he  keeps  back,  or  that  I  am  afraid  to  produce  him.  If  it  is  not  to  avail  me  in  Law,  I  alii  no 
Favour;  but  I  petition  your  Lordlhips,  and  would,  upon  my  Knees,  that  you  will  hear  the 
Evidence  that  he  will  give  to  the  Jollification  of  my  Honour,  though  .it  does  not  avail  me 
in  Law.  y 
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My  Lords,  I  do  requeft  that  Doftor  Collier  may  be  examined  in  the  ftri&eft  Manner,  and 
by  every  Enemy  that  I  have  in  the  World.  My  Phyficians  faw  him  laft  Night,  and  they  can, 
previous  to  his  Examination,  inform  your  Lordfhips  in  what  State  they  apprehend  him 
to  be. 

Lord  Ravenfworth.  After  what  I  have  juft  heard  from  the  Prifoner  at  the  Bar,  it  is 
impoftible  not  to  feel  equally  with  the  Reft  of  your  Lordfhips:  And,  my  Lords,  what 
came  laft  from  the  Prifoner  at  the  Bar  I  own  ftrikes  me  with  the  Neceflity  of  Permiffton 

being  given,  if  it  could  be  done,  to  have  Doftor  Collier  examined. 

Lord  Camden.  I  am  really,  my  Lords,  at  feme  Lofs  to  know,  upon  what  Ground  it  is 

your  Lordfhips  ftand  at  this  Moment  with  refped  to  the  Evidence  of  Doftor  Collier.  I  do 

not  underftand  yet,  that  Dadfor  Collier  is  called  by  the  Prifoner  or  by  her  Counfel.  I  do  not 
yet  underftand,  that  in  Conlideration  of  the  infirm  State  of  his  Health  the  Prifoner  or  her 
Counfel  do  require  from  your  Lordfhips  any  fpecific  particular  Mode  of  Examination,  by 
which  your  Lordfhips  might  be  apprifed  of  the  Subftance  of  his  Evidence.  I  underhand 
neither  of  thefe  Things  to  be  moved  to  your  Lordfhips;  if  they  were.  Matter  of  Debate  on 
either  one  or  the  other  might  probably  arife,  and  then  this  is  not  the  Place  for  your  Lordfhips 
to  enter  into  a  Confideration  of  it.  With  regard  to  the  Cafe  itfelf,  which  the  noble 
Prifoner  has  made  for  one  of  her  moil  material  Witneffes,  it  is  undoubtedly  fuch  as  would 
touch  your  Lordfhips  with  a  proper  Degree  of  Compaflion,  as  far  as  the  Juftice  of  the 
Court  can  go,  and  your  Feelings  are  able  indulge  ;  beyond  that  it  is  impoflible,  jet  your 
Lordfhips  Defire  be  what  it  may  :  For  you  to  tranfgrefs  the  Law  of  the  Land,  or  to  go 
beyond  the  Rules  preferibed  by  thofe  Laws,  is  impoflible.  A  Witnefs  fo  infirm  that  he  is 
totally  incapable  of  Attendance!  your  Lord fhips,  if  you  are  to  lofe  his  Evidence,  will  lament 
the  Want  of  it:  Juftice  cannot  be  fo  perfect  and  complete  without  the  Examination  of  a- 
neceflary  and  material  Witnefs,  as  if  you  had  it ;  but  if  a  greater  Evil  than  that  Ihould 
happen  (and  it  has  frequently  happened  in  the  Courfe  of  Caufes)  which  is  Death  itfelf,- 
which  fhuts  up  the  Mouth  in  everiafting  Silence,  if  this  fhould  arreft  the  Witnefs  before  he 
could  be  produced,  his  Evidence  is  loft  for  ever.  If  this  Witnefs  fhould  by  his  Infirmity  be 
totally  unable  to  attend  whilft  this  Caufe  lafts,  I  am  forry  to  fay  your  Lordfhips  muft  go  on 
without  him  ;  it  is  impoflible  to  wait  until  that  Witnefs  can  be  produced  :  While  the  Caufe 
lafts  (and  your  Lordfhips  will  precipitate  nothing  in  the  Courfe  of  Juftice)  if  he  can  be 
brought,  you  will  make  every  Accommodation  to  receive  him,  you  will  take  every  Means  in 
your  Power  to  make  the  Attendance  fafe  and  convenient  for  him,  you  will  receive  him  in 
any  Part  of  the  Caufe,  even  at  the  laft  Moment  before  it  is  concluded.  So  far  your  Lord¬ 
fhips  may  go ;  beyond  that,  I  doubt,  you  cannot.  But,  my  Lords,  I  have  now  been 
fpeaking  without  a  Queftion,  without  a  Motion,  without  any  Thing  demanded  of  your 
Lordfhips  by  the  Priloner  or  by  her  Counfel. 

Lord  Ravenfworth.  I  would  beg  Leave  to  put  it  to  thofe  noble  Lords  who  fit  upon  the 
Bench,  Whether  there  ever  was  an  Inftance  in  a  Criminal  Caufe  of  a  Witnefs  being  examined 
otherwife  than  in  open  Court  ? 

Lord  Camden.  The  noble  Lord  is  pleafed  to  put  a  Queftion  particularly  pointed  to  fuch 
of  your  Lordfhips  as  have  been  educated  in  the  Profeffion  of  the  Law,  to  know  “  Whether 
“  any  Inftance  can  be  produced  where  a  Witnefs,  not  attending  at  your  Bar  to  be  examined 
“  viva  Voce ,  has  bern  permitted  by  Commifiion,  by  Delegation,  or  any  other  Manner  what- 
“  ever,  to  give  his  Evidence  out  of  Court,  fo  that  that  Evidence,  fo  given  out  of  Court, 
“  might  be  reported  into  the  Court,  and  ftand  as  Evidence  on  the  Trial?”  I  prefume  that 
is  the  Point,  in  which  the  noble  Lord  defires  to  know  if  any  Precedent  can  be  produced. 
When  that  Queftion  is  afked,  and  the  Anfwer  is  to  be  a  Negative,  your  Lordfhips  eafily 
conceive  how  much  the  Modefty  of  the  Anfwerer  is  to  be  affefted,  if  he  gives  a  full,  a 
pofitive,  and  a  round  Negative  to  that  Queftion.  I  therefore  beg  to  be  underftood  as  con¬ 
fining  the  Anfwer  to  my  own  Knowledge.  Within  the  Courfe  of  my  own  Praflice  and  Ex¬ 
perience  l  never  did  know  of  fuch  an  Inftance  ;  I  never  have,  to  the  beft  of  my  Memory, 
read  of  fuch  an  Inftance  ;  I  never  heard  of  fuch  an  Inftance  ;  I  fipeak  in  the  Prefence  of  thofe 
who  are  better  verfed  in  this  Kind  of  Knowledge  than  myfelf ;  I  fpeak  before  the  Law  of 
the  Land,  which  is  now  upon  your  Lordfhips  Wool-facks.  My  Lords,  if  any  fuch  Cafe 
occurs  to  them,  it  will  be  eafy  for  your  Lordfhips  to  apply  to  them  ;  I  know  of  no  fuch, 
and  if  I  might  add  briefly  One  Word  on  the  Subjeft,  I  hope  I  fhall  never  fee  l'uch  an 
Inftance  fo  long  as  I  live  in  this  World.  What,  my  Lords !  to  give  up,  and  to  part  with,  that 
noble  Privilege  in  the  Mode  of  open  Trial,  of  Examinations  of  Wicnefles  viva  Voce  at  your 
Bar,  with  a  Crofs  Examination  to  confront  them  in  the  Eye  of  the  World,  and  to  transfer 
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e&ait  to  a  private  Chamber  on  a  few  written  Interrogatories  !  I  go  too  far  in  ar  going  the 
iPoirit :  I  never  knew  an  Inftance;  I  am  in  the  Judgment  of  the  Houfe,  and  of  the  learned 
Judges  -that  hear  me  •,  if  there  ever  was  an  Inftance,  let  it  be  produced,  and  in  'God’* 
.Name  Jet  Juftice  be  done. 


The  rLords  then  proceeded  to  hear  the  WitnefTes. 

ULord  High  Steward.  Mr.  Wallace ,  you  may  proceed  to  call  your  WitnefTes, 
Mr.  Wallace .  The  Firft  Witnefs  I  would  eall  is 


Mr.  BERKLEY,  who  was  fworn  in  like  Manner. 


Mr.  Berkley.  My  Lords,  What  Knowledge  I  had  of  this  Bufinefs  arofe  from  my  being 
Attorney  to  Lord  Brifiol ,  and  I  mu  ft  leave  it  to  your  Lordfhips,  whether  I  ought  to  be 
^examined  as  being  Attorney  for  Lord  Brifiol  confident  with  Honour  to  myfeif  and  the  Duty  I 
owe  to  him. 

Mr.  Wallace.  I  know  the  Delicacy  of  the  Sitaution  of  an  Attorney  :  I  merely  call  Mr. 
Berkley  to  what  paffed  between  him  and  Mrs.  Cradock ,  being  fent  to  get  her  to  attend  and 
prove  the  Marriage. 

Lord  Mansfield.  With  regard  to  the  Demurrer  put  in  by  Mr.  Berkley  to  the  Queftion 
that  is  afked  him,  when  they  make  him  a  Witnefs,  they  fubjeCt  him  to  Crofs  Examinations  ; 
but  the  Point  is,  whether  he,  as  being  concerned  as  Solicitor  for  my  Lord  Brifiol ,  can  demur 
to  the  Queftion  put  to  him  to  know,  what  this  Woman  laid  when  he  went  to  defire  her  to 
come  to  give  Evidence  ?  and  as  to  that,  there  feems  to  be  no  Colour  to  the  Demurrer  ;  for 
the  Protection  of  Attorneys  is  as  to  what  is  revealed  to  them  by  their  Client,  in  order  to 
take  their  Advice  or  InftruCtion  with  regard  to  their  Defence.  This  is  no  Secret  of  the 
Client,  but  is  to  a  collateral  FaCt,  what  a  Party  faid  to  him  upon  fuch  an  Application  ;  and 
it  has  been  often  determined,  that  as  to  Faft  an  Attorney  or  Counfel  has  no  Privilege  to 
withhold  his  Evidence  if  there  is  a  Doubt  •,  even  if  he  fwears  to  an  Anfwer  in  Chancery,  he 
cannot  protect  himfelf  from  fwearing,  whether  that  is  his  Client’s  Hand  or  not,  or  to  his 
having  lworn  it,  or  the  Execution  of  a  Deed  ;  it  does  not  come  within  the  Objection  to  an 
Attorney  revealing  the  Secrets  of  his  Client.  I  fuppofe  it  is  only  mentioned  to  your  Lord¬ 
fhips  for  a  Juftification.  If  none  of  your  Lorufhips  are  of  a  different  Opinion,  it  will 
fave  Time,  and  the  Witnefs  will  underftand  it  to  be  the  Opinion  of  all  your  Lordfhips. 

Mr.  Wallace.  I  beg  to  know,  whether  you  ever  made  any  Application  to  Mrs.  Cradock 
relative  to  her  being  a  Witnefs  to  the  Marriage  ? 

Mr.  Berkley.  I  did. 

Mr.  Wallace.  At  what  Time  ? 

Mr.  Berkley.  It  was  after  my  Lord  Brifiol  was  ferved  with  a  Citation  to  Doctors 


Commons. 

Mr.  Wallace.  For  what  Purpofe  did  you  apply  to  her  ? 

Mr.  Berkley.  To  know,  what  fhe  knew  relative  to  the  Marriage  between  Lord  Brifiol 
end  Mifs  Chudleigh. 

Mr.  Wallace.  What  Anfwer  did  Mrs.  Cradock  give  to  that  ? 

Mr.  Berkley.  My  Lord  Brijlol  was  prefent.  She  faid  fhe  was  very  old,  very  infirm,  and 
the  Tranfaclion  happened  many  Years  ago,  and  fhe  could  not  at  that  Diftanoe  of  Time 
remember  any  Thing  of  the  Matter  j  upon  which  my  Lord  Brifiol  feemed  vaftly  furprized, 
and  faid.  How  can  you  fay  fo  ?  or  to  that  EffeCt. 

Mr.  Wallace.  Did  fhe  perfift  in  not  remembering  any  Thing  of  the  Tran  faction  ? 

Air.  Berkley.  She  did,  and  Lid  fhe  remembered  nothing  of  the  Matter  ;  and  that  was  the 
■only  Time  I  ever  faw  her. 

Mr.  Wallace.  My  Lords,  I  fhall  afk  Mr.  Berkley  no  more  Queftions. 

Mr.  Attorney  General.  Was  you  lent  to  her  as  a  Perfon  that  was  prefent  at  the  Marriage? 

Mr.  Berkley.  I  was  employed  in  order  to  collect  Evidence  from  different  People,  whom 
my  Lord  Brijlol  directed  me  to  go  to,  and  other  People,  with  refpeCl  to  the  Marriage,  as 
his  Lordfhip  wanted  to  have  a  Divorce  •,  and  in  that  Way  I  faw  Mrs.  Cradock. 

Mr.  Attorney  General.  Did  Lord  Brijlol  explain  his  Want  of  a  Divorce  at  the  Time  he 
Tent  you  to  the  Witnefs  ? 

Mr.  Berkley.  The  Direction  I  had  from  my  Lord  was  in  May  ij6S. 
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Mr.  Attorney  General.  Was  it  at  that  Time,  that  my  Lord  Brijlol  told  you  he  wanted 
a  Divorce  ? 

Mr.  Berkley.  It  was. 

Mr.  Attorney  General.  What  you  have  faid  was  after  the  Citation  ? 

Mr.  Berkley.  When  I  faw  the  Witnefs,  as  well  as  I  remember,  it  was  after  the  Citation. 

Mr.  Attorney  General.  Did  Lord  Brijlol  defcribe  the  Witnefs  to  you  as  prefer. t  at  the 
Marriage  ? 

Mr.  Berkley.  He  did.  My  Lord  faid,  that  fhe  could  prcve  the  Marriage. 

Mr.  Attorney  General.  When  hoed  Brijlol  expreflfed  himfelf  furprized  at  that  Difappoint- 
:«ient,  did  he  then  exprefs  to  you,  that  fhe  was  One  of  thofe  prefent  at  the  Marriage? 

Mr.  Berkley.  I  do  not  know  that  my  Lord  did. 

Mr.  Attorney  General .  Was  fhe  never  reprefented  to  you,  as  a  Perfon  prefent  at  the 
Marriage  ? 

Mr.  Berkley.  I  underftood,  as  fhe  was  reprefented  to  me,  that  flie  was  prefent  at  the 
Marriage. 

Mr.  Attorney  General .  Was  her  Hufband,  Mr.  Cradock,  ever  reprefented  as  being  prefent 
at  that  Marriage  ? 

Mr.  Berkley.  Mr.  Cradock  has  often  told  me,  that  he  was  not. 

Mr.  Attorney  General.  The  Queftion  that  I  mean  to  put  upon  that  is,  why  was  the 
Hufband  called  who  was  not  .prefent  at  the  Marriage,  and  the  Wife  not  called  who  was  repre¬ 
sented  to  be  prefent  at  the  Marriage  ? 

Mr.  Berkley.  I  know  nothing  of  that  ;  it  went  out  of  my  Hands  afterwards  to  Doctors 
Commons. 

Mr.  Attorney  General.  Did  you  decline  that  Part  of  the  Bufmefs  in  refpeft  to  Doctors 
Commons. 

Mr.  Berkley.  I  apprehend,  I  could  not  aft  there. 

Mr.  Wallace.  Are  you  an  Attorney  or  a  ProCtor? 

Mr.  Berkley.  An  Attorney,  not  a  Pro&or. 

Ordered  to  withdraw. 

Mr.  Mansfield.  My  Lords,  We  are  now  going  to  call  Mrs.  Ann  Pritchard  to  contradiff 
Part  of  the  Evidence  of  Ann  Cradock.  We  beg  the  Clerk  may  read  the  Part  alluded  to. 

The  Clerk  of  the  Parliament  was  ordered  to  read  that  Part  of  the  Evidence ,  but  not 
having  taken  it  down ,  Mr.  Gurney  was  ordered  to  -produce  his  Notes.  When  they 
were  produced ,  the  Part  alluded  to  could  not  he  found ;  and 

Mr.  Mansfield  addrefied  himfelf  to  the  Lords  thus :  This  Witnefs,  Ann  Pritchard ,  is 
■called  to  contradifl  Mrs.  Cradock.  In  the  Firft  Place,  to  prove  that  fhe  has  told  this  Mrs. 
Pritchard ,  that  fhe  had  fome  Expectations  of  Advantage  from  this  Profecution  ;  and  likewife, 
that  fhe  did  tell  this  Witnefs,  that  fhe  did  not  hear  any  Part  of  the  Ceremony  read  at  the 
Time,  when  fhe  faid  the  Lady  at  the  Bar  and  Lord  Brijlol  were  married,  though  fhe  has 
repeatedly  told  your  Lordfhips  that  fhe  had  no  View  of  Advantage  from  this  Caufe,  and 
that  fhe  had  heard  the  Whole  of  the  Ceremony  read. 


ANN  PRITCHARD,  who  was  f worn  in  like  Manner. 

Mr.  Mansfied.  Do  you  know  Mrs.  Cradock ? 

Ann  Pritchard.  Yes. 

Mr.  Mansfield.  Have  you  ever  had  any  Converfation  with  Mrs.  Cradock  concerning  the 
reading  the  Marriage  Ceremony  between  the  Lady  at  the  Bar  and  Lord  Brijlol ? 

Ann  Pritchard.  No,  I  never  had. 

Mr.  Mansfield.  Did  you  ever  hear  Mrs.  Cradock  fay  any  Thing  concerning  that  Ceremony, 
or  her  having  heard  it,  or  not  heard  it? 

Ann  Pritchard.  Never,  before  fhe  was  examined. 

Mr.  Mansfield.  What  do  you  mean,  before  fhe  was  examined  ? 

Ann  Pritchard.  Before  a  Matter  in  Chancery. 

Mr.  Mansfield.  When  was  that  ? 

Ann  Pritchard.  I  cannot  particularly  fay  the  Time  ;  it  was  about  a  Month  after  I  was 
examined,  to  the  beft  of  my  Knowledge. 

Mr.  Mansfield.  When  was  you  examined  ? 

Ann  Pritchard.  I  cannot  particularly  fay  the  Time,  when  fhe  was  examined. 
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Mr.  Mansfield.  Can  you  recoiled  how  many  Months  ago  ? 

Ann  Pritchard.  I  cannot  indeed;  it  might  be  a  Year  and  an  Half  ago. 

Mr.  Mansfield.  What  did  Mrs.  Cradock  fay  to  you  in  that  Converfation,  which  flic  had 
with  you,  about  her  having  heard  or  not  having  heard  the  Marriage  Ceremony  ? 

Ann  Pritchard.  She  related  her  Examination  before  the  Mafter  in  Chancery  concerning 
her  Grace’s  Marriage. 

Mr.  Mansfield.  In  that  Converfation,  did  Mrs.  Cradock  fay  whether  fhe  had  or  had  not 
heard  the  Marriage  Ceremony  read  ? 

Ann  Pritchard.  I  never  heard  her  relate  any  Thing  concerning  the  Marriage  Ceremony. 
I  underhand  the  Queflion  now  :  I  did  not  before.  She  told  me,  (he  did  not  hear  the 
Marriage  Ceremony. 

Lord  High  Steward.  Let  the  laft  Queflion  be  afked  over  again. 

Mr.  Mansfield.  Whether  Mrs.  Cradock  did  or  did  not  fay  to  you,  Mrs.  Pritchard ,  that  fhe 
did  or  did  not  hear  the  Marriage  Ceremony  read  ? 

Ann  Pritchard.  She  told  me,  fhe  did  not  hear  the  Marriage  Ceremony  read. 

Mir.  Mansfield.  Had  you  any  Converfation  with  Mrs.  Cradock  about  any  Advantage 
which  fhe  expedited  from  this  Profecution  ? 

Ann  Pritchard.  1  had. 

Mr.  Mansfield.  What  did  Mrs.  Cradock  fay  to  you  in  that  Converfation  ? 

Ann  Pritchard.  ,  She  told  me  fhe  was  to  be  provided  for,  but  in  what  Manner  fhe  could 
not  fay,  till  after  the  Affair  was  over,  left  it  fliould  be  deemed  Bribery  ? 

Mr.  Mansfield .  Did  you  hear  any  Thing  more  faid  by  Mrs.  Cradock  relating  to  that 
Subject  ? 

Ann  Pritchard.  Not  at  that  Time,  but  at  another  Time  I  have. 

Mr.  Mansfield.  What  did  you  hear  from  her  at  the  other  Time  ? 

Ann  Pritchard.  I  gave  her  an  Invitation  to  come  to  fee  me.  She  told  me,  it  would  not 
fuit  her  until  this  Affair  was  over  •  and  then  if  flie  fliould  get  a  good  Fortune,  ftie  might 
come  and  live  with  me. 

Mr.  Mansfield.  Did  you  hear  from  Mrs.  Cradock  any  Thing  faid  of  any  particular  Pro- 
vifion  to  be  made  for  her,  or  any  Place  to  be  got  ? 

Ann  Pritchard.  Her  Brother  applied  to  my  Hufband  at  the  Cuftom  Houfe,  defiring 
him  in  cafe  he  heard  of  a  Vacancy  to  let  him  know. 

Mr.  Attorney  General.  This  is  not  Evidence  in  the  Queflion  now  propofed.  I  know 
nothing  of  what  will  be  brought  ;  but  this  is  not  Evidence. 

Mr.  Mansfield.  Nothing  that  paffes,  unlefs  it  comes  home  to  Mrs.  Cradock ,  will  be 
Evidence  to  be  fure.  The  Witnefs  muft  relate  it  in  her  own  Manner. 

Mr.  Attorney  General.  I  object  to  the  Witnefs  relating  either  in  her  own,  or  in  any  other 
Manner  whatever,  a  Converfation  to  which  Mrs.  Cradock  is  not  a  Party. 

Mr.  Mansfield.  It  is  under  an  Apprehenfion  that  it  will  come  to  Mrs.  Cradock ,  or  it 
would  not  be  afked. 

Mr.  Mansfield.  Did  you  tell  to  Mrs.  Cradock  what  you  heard  from  her  Hufband  ? 

Ann  Pritchard.  I  told  her  myfelf,  that  her  Brother  had  been  at  the  Cuftom  Houfe  to  de¬ 
fire  my  Hufband,  when  there  was  a  Vacancy  in  the  Houfe,  to  let  him  know  of  it,  as  Mr. 
Mleadows  had  promifed  to  get  him  a  Place. 

Mir.  Mansfield.  What  did  Mrs.  Cradock  fay  to  you  upon  your  telling  her  this? 

Ann  Pritchard.  She  had  never  heard  any  Thing  about  it. 

Mr.  Man  field.  Did  Mrs.  Cradock  fay  any  Thing  more  to  you  about  this  Place  ? 

Ann  Pritchard.  Her  Anlwer  was,  it  was  more  than  fhe  knew,  but  that  it  would  be 
equally  the  fame. 

Mr.  Mansfield.  What  was  meant  by  being  equally  the  fame  ? 

Ann  Pritchard.  She  thought  her  Brother  was  to  provide  for  her  out  of  it,  or  at  leaft 

allow  her  fomething. 

Mr.  Attorney  General.  How  long  have  you  been  acquainted  with  Mrs.  Cradock  ? 

Ann  Pritchard.  Five  Years. 

Mr.  Attorney  General.  How  long  with  the  Prifoner  ? 

Ann  Pritchard.  From  the  2d  of  February  laft. 

Mr.  Attorney  General.  I  wifh  to  know  whether  any  Body  was  prefent  at  any  of  the  Con¬ 
versions,  which  you  had  with  Mrs.  Cradock ,  but  yourfejf. 

Ann  Pritchard.  No. 

Mr.  Attorney  General.  I  wifh  you  would  tell  where  they  were  ? 

Ann  Pritchard.  Once  at  my  own  Houfe  at  Mile-End. 
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Mr.  Attorney  General.  At  what  Time  was  that  Converfation  held  at  your  Houfe  at 
Mile-End  ? 

Ann  Pritchard.  It  was  on  a  Sunday ,  but  I  cannot  particularly  tell  the  Month. 

Mr.  Attorney  General.  How  long  ago  was  that  Sunday  ? 

Ann  Pritchard.  It  was  a  very  little  Time  after  fhe  had  been  fubpoenaed. 

Mr.  Attorney  General.  Do  you  know  if  it  was  a  Week,  or  more  Time,  or  lefs,  after  fhe 
had  been  fubpoenaed  ? 

Ann  Pritchard.  It  might  be  more  than  a  Week.  I  cannot  tell  particularly. 

Mr.  Attorney  General.  What  Reafon  have  you  to  know,  that  it  was  within  fome  fhort 
Time  after  fhe  had  been  fubpoenaed  ? 

Ann  Pritchard.  As  we  were  very  intimate  Acquaintances,  (he  came  to  dine  with  me. 
She  told  me,  fhe  longed  to  tell  me  what  had  happened  fince  the  laft  Time  fhe  faw  me. 

Mr.  Attorney  General.  But  how  long  was  that  laft  Time  fhe  faw  you  before  that  laft 
Time  that  fhe  came  to  you  again  ? 

Ann  Pritchard.  I  cannot  particularly  fay. 

Mr.  Attorney  General.  As  near  as  you  can  go  ;  was  it  a  Fortnight  ? 

Ann  Pritchard.  It  might  be  a  Quarter  of  a  Year. 

Mr.  Attorney  General.  Have  you  any  Means  of  recollecting  within  a  Week  or  a  Fort¬ 
night  of  the  Time  of  her  having  been  examined  upon  the  Subpoena  ? 

Ann  Pritchard.  I  cannot  poffibly  recoiled,  as  not  expecting  ever  to  be  called  upon. 

Mr.  Attorney  General.  Does  your  Intimacy  continue  with  Mrs.  Cradock  ? 

Ann  Pritchard.  It  always  did,  until  fhe  has  been  confined  at  Mr.  BeauwateP s. 

Mr.  Attorney  General.  Did  you  ever  mention  this  Converfation  to  Mrs.  Gradock ,  fince 
the  Time  it  happened  ? 

Ann  Pritchard.  No,  never. 

Mr.  Attorney  General.  Will  you  give  an  Account  to  their  Lordfhips  of  the  whole  Con¬ 
verfation  which  Mrs.  Cradock  held  upon  the  Subject  of  that  Marriage  ;  whether  fhe  told  you 
the  whole  Story  of  the  Marriage? 

Ann  Pritchard.  She  told  me  a  great  deal  of  it.  I  do  not  know  the  Particulars. 

Mr.  Attorney  General.  It  is  important,  that  you  fhould  recoiled:  as  many  Particulars  as 
you  can,  that  Mrs.  Cradock  told  you  of  that  Marriage.  What  Particulars  did  Mrs.  Cradock 
tell  you  of  that  Marriage  ? 

Ann  Pritchard.  She  told  me  that  fhe  had  been  examined  by  a  Matter  in  Chancery, 
who  afked  her  if  fhe  knew  of  the  Marriage  between  Augujlus  'John  Hervey  and  Mifs  Chud- 
leigh  f  They  afked  h  r  if  fhe  was  in  the  Church  ?  fhe  anfwered,  fhe  was.  They  afked  her 
who  was  in  the  Church  ?  fhe  told  them,  herfelf,  Mr.  Merrill ,  and  Mrs.  Hanmer.  They 
afked  her,  if  fhe  heard  the  Ceremony  ?  fhe  told  him,  fhe  did  not.  That  was  all  the  Particu¬ 
lars  I  heard  her  relate.  *  ' 

Mr.  Attorney  General.  Had  not  you  the  Curiofity  yourfelf  to  enquire  after  fome  more 
Particulars  ? 

Ann  Pritchard.  1  had  not. 

Mr.  Attorney  General.  Did  fhe  ever  tell  yon,  at  what  Time  of  Night  it  was  ? 

Ann  Pritchard.  Never. 

Mr.  Attorney  General.  Was  any  Body  prefent  at  the  Converfation  about  the  Reward, 
that  the  Witnefs  expe&ed  ? 

Ann  Pritchard.  No.  * 

Mr.  Attorney  General.  At  what  Time  was  that  Converfation  had  ? 

Ann  Cradock.  It  was  after  Dinner,  it  might  be  at  Two  o’clock  on  the  Sunday  $  it  was 
Summer  Time  I  know,  but  I  cannot  particularly  fay  the  Month. 

Mr.  Attorney  General.  Was  it  the  fame  Sunday ,  that  the  former  Converfation  patted  ? 

Ann  Pritchard.  No. 

Mr.  Attorney  General.  Whether,  when  the  Witnefs  propofed,  on  her  having  a  great 
Fortune  coming  to  her,  that  fhe  fhould  live  with  Mrs.  Cradock ,  or  Mrs.  Cradock  live 
with  her  ? 

Ann  Pritchard.  Mrs.  Cradock  live  with  me  ! 

Mr.  Attorney  General.  What  are  you  ? 

Ann  Pritchard.  In  a  very  creditable  Situation,  and  a  pretty  Fortune.  I  live  at 
Mile- End. 

Mr.  Attorney  General.  Do  you  carry  on  any  Bufinefs  at  Mile-End ? 

Ann  Pritchard.  No. 

Mr\ 
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Mr.  Attorney  General. 
Ann  Pritchard.  Yes. 
Mr.  Attorney  General. 
Ann  Pritchard.  Yes  : 


Are  you  married  ? 


Has  your  Hufband  any  Bufinefs  ? 
a  Place  in  the  Cuftom-Houfe. 

Lord  Grofuenor.  What  do  you  mean  by  Mrs.  Cradock' s  being  confined  at  Mr.  Beau- 
water's  ? 

Ann  Pritchard.  I  went  to  enquire  for  her :  I  was  not  permitted  to  fee  her. 

Lord  Denbigh.  I  beg  to  know  upon  what  Account  you  faw  the  Prifoner  in  February  laft  ? 

Ann  Pritchard.  By  an  Invitation  to  her  Houfe-keeper. 

Lord  Denbigh.  Did  you  fee  the  Prifoner  herfelf  at  that  Time. 

Ann  Pritchard.  I  did. 

Lord  Denbigh.  What  pafied  between  you  and  the  Prifoner  ? 

Ann  Pritchard.  I  cannot  particularly  relate  it ;  nothing  material. 

Lord  Denbigh.  Did  nothing  pafs  relative  to  this  Trial  ? 

Ann  Pritchard.  Nothing. 

Lord  Denbigh.  Did  nothing  pafs  relative  to  the  Converfations  between  you  and  Mrs. 
Cradock  ? 

Ann  Pritchard.  I  do  not  recoiled  there  was. 

Lord  Weymouth.  I  think  the  Witnefs  has  faid,  that  Mrs.  Cradock  told  her  that  (he  did 
not  hear  the  Ceremony  read  ;  and  Mr.  Cradock  has  Jikewife  told  your  Lordfhips,  that  flie 
was  prefent  when  the  Ceremony  was  read ;  I  fhould  be  glad  to  afk  whether  Mrs.  Cradock 
gave  any  Reafon  for  not  having  heard  the  Ceremony  ?  whether,  that  fhe  was  at  a  Diftance 
in  the  Church,  or  the  Clergyman  did  not  fpeak  loud  enough  ? 

Ann  Pritchard.  She  was  at  too  great  a  Diftance  in  the  Church. 

Duke  of  Richmond.  Did  Mrs.  Cradock  tell  you,  that  fhe  had  in  her  Examination  before 
the  Mafter  in  Chancery  faid,  that  fine  did  not  hear  the  Ceremony  read? 

Ann  Pritchard.  She  told  me,  fhe  did. 

A  Lord.  The  Counfel  may  produce  that  Examination. 

Lord  Camden.  I  have  been  afking  the  fame  Queflion,  conceiving  it  would  give  Light 
to  your  Lordfhips,  if  it  could  be  produced.  I  find  that  it  is  an  Examination  de  bene  ejje . 
Publication  is  not  made,  and  the  Examinations  are  fealed  up. 

Ordered  to  withdraw. 

Mr.  Wallace.  My  Lords,  I  fhall  call  WitnefTes  now  to  prove  the  'Confultation  of  Dr. 
Collier ,  and  I  fhall  follow  that,  my  Lords,  with  a  Proof  of  what  Advice  he  gave  to  the 
noble  Lady  at  the  Bar  and  the  Duke  of  Kingfion  in  the  Prefence  of  a  Witnefs  I  have  to  pro¬ 
duce.  My  Lords,  we  have  fent,  but  find  there  is  no  Poflibility  of  bringing  Dr.  Collier ,  or 
he  fhould  have  been  here.-— We  will  now  call 

Dr.  WARREN,  who  was  /worn  in  like  Manner. 

Mr.  Wallace.  I  wifh  Dr.  Warren  would  inform  your  Lordfhips,  whether  he  has  lately 

feen  Dr.  Collier. 

Dr.  Warren.  I  vifited  Dr.  Collier  Yefterday,  about  Eight  oClock  in  the  Afternoon,  and 
found  him  very  ill  under  a  Variety  of  Complaints,  particularly  a  St.  Anthony's  Fire  in  his 
Head  and  Face,  by  which  One  Side  of  it  was  fo  much  fwelled,  that  the  Eye  was  almoft 
clofed  up.  It  appeared  to  me  that  he  could  not  venture  out  without  great  Hazard. 

Mr.  Attorney  General.  I  beg  Dr.  Warren  may  be  afked,  whether  he  thinks  Dr.  Collier's 
Condition  fuch,  that  he  could  not  ftir  out  without  Danger  ? 

Dr.  Warren.  I  faid  fo,  my  Lords. 

Mr.  Attorney  General.  What  Sort  of  Danger  do  you  mean,  when  you  fpeak  of  the  Dan¬ 
ger  under  which  he  would  come  out  ? 

Dr.  Warren.  I  think  that  he  is  in  Danger*,  I  cannot  fay  that  it  would  certainly  kill  him, 
but  it  would  be  very  imprudent  in  me  to  advife  him  to  come  out. 

Ordered  to  withdraw. 

Air.  Mansfield.  The  Witnefs  now  intended  to  be  produced  to  your  Lordfhips  is  Mr. 
Laroche.  The  Purpofe  for  which  he  is  to  be  produced,  is  to  tell  your  Lordfhips,  that  he 
faw  Dr.  Collier  frequently  with  the  Lady  at  the  Bar  and  the  late  Duke  of  Kingfion ,  during 
the  Suit  in  the  Ecclefiaflical  Court :  That  he  has  himfelf  heard  Dr.  Collier  affure  both  the 
Parties,  the  late  Duke  of  Kingfion  and  the  Lady  at  the  Bar,  after  that  Sentence  in  the 
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Spiritual  Court,  That  they  were  perfectly  free  to  marry,  and  might  marry  any  one  they 
pleafed. 

Mr.  LAROCHE,  who  was  fworn  in  like  Manner. 

Mr.  Laroche .  Mr.  Lords,  I  did  not  know,  until  within  thefe  few  Minutes,  that  it  would 
be  neceflary  to  call  me.  I  will  endeavour  to  recollect  to  the  belt  of  my  Knowledge.  I 
have  got  fome  Memorandums  in  my  Pocket,  and  I  hope  I  may  be  at  Liberty  to  refer  to 
them. 

Lord  High  Steward.  Are  they  in  your  own  Writing  ? 

Mr.  Laroche.  A  Copy  of  it,  and  it  has  been  in  my  Pofieflion  ever  fince  it  was  copied. 

A  Lord.  Copied  by  his  Defire  ? 

Mr.  Laroche.  Yes,  from  my  own  Notes,  and  in  my  Prefence,  and  has  been  in  my 
own  Cuftody  ever  fince. 

Mr.  Mansfield.  Did  you  know  the  late  Duke  of  King f  on  ?  and  do  you  know  Dr. 
Collier? 

Mr.  Laroche.  Yes,  I  both  knew  his  Grace  the  Duke  of  Kingfton  and  Dr.  Collier. 

Mr.  Mansfield .  Was  you  prefent  at  the  Marriage  of  the  Lady  at  the  Bar  and  the  Duke 
of  King  ft  on  ? 

Mr.  Laroche.  I  was. 

Mr.  Mansfield.  Was  Dr.  Collier  prefent  alfo  at  the  Marriage  ? 

Mr.  Laroche.  He  was. 

Mr.  Mansfield.  Do  you  know,  that  Dr.  Collier  was  confulted  by  the  Lady  at  the  Bar  and 
the  Duke  of  Kingfton ,  while  the  Suit  was  depending  in  the  Spiritual  Court? 

Mr.  Laroche.  I  do  know,  that  I  have  frequently  walked  with  his  Grace  the  Duke  of 
Kingfton  to  Doctors  Commons  in  a  Morning  to  Dr.  Collier .  I  have  gone  alfo  with  the 
Duchefs  in  her  Coach,  and  the  Duke  likewife,  to  Dr.  Collier . 

Mr.  Mansfield.  Has  this  happened  frequently  ? 

Mr.  Laroche.  Many  Times. 

Mr.  Mansfield.  Was  you  ever  prefent  with  Dr.  Collier  and  the  Duke  of  Kingfton  and  the 
Lady  at  the  Bar,  after  that  Sentence  had  been  given  in  that  Court  ? 

Mr.  Laroche.  I  was  feveral  Times  at  Dr.  Collier's  Chambers  after  the  Suit  had  been  de¬ 
termined. 

Mr.  Mansfield.  Was  you  prefent  when  Dr.  Collier  gave  to  the  Lady  at  the  Bar,  or  the 
late  Duke  of  Kingfton ,  or  both  of  them,  any  Opinion  concerning  the  E  fifed  of  that 
Sentence  ? 

Mr.  Laroche.  I  was  many  Times  at  Dr.  Collier's  Chambers,  and  in  Converfation  I  have 
heard  Dr.  Collier  tell  the  Duke,  That  he  might  with  Safety  marry  the  Ducheis  of  Kingfton , 
Mifs  Chudieigh ,  as  fhe  then  was. 

Mr.  Mansfield.  Have  you  heard  that  Opinion,  or  to  that  EfFed,  given  more  than 
once  ? 

Mr.  Laroche.  I  cannot  be  exad  :  I  have  heard  it  laid  from  Dr.  Collier  to  the  Duke. 

Mr.  Mansfield.  Have  you  heard  that  faid  alfo  in  the  Prefence  of  the  Lady  at  the  Bar  by 
Dr.  Collier? 

Mr.  Laroche.  I  think  I  have,  to  the  beft  of  my  Recolledion.  I  went  with  the  Duke  of 
King  {Ion,  I  breakfafted  with  him,  as  well  as  I  can  recoiled,  the  Morning  that  he  was  mar¬ 
ried  ;  we  then  agreed  to  dine  together  at  the  Thatched  Houfe  Tavern.  1  went  into  the  City 
with  his  Grace  firft  of  all  to  Dr.  Collier's  to  get  the  Licence.  Dr.  Collier ,  when  we  came 
there  was  not  at  home,  but  was  gone  to  his  Grace’s  Houfe  with  the  Licence  in  his  Pocket. 
Mr.  Mansfield.  My  Lords,  Thefe  are  all  the  Queftions  I  have  to  afk  Mr.  Laroche. 

Mr.  Dunning.  My  Lords,  I  fhould  be  glad  to  afk  Me.  Laroche,  what  the  Occafion  was 
of  taking  thefe  Opinions  of  Dr,  Collier  ?  whether  it  arofe  about  any  Doubt  entertained  by  the 
Duke  or  the  Lady,  or  both,  whether  they  were  at  Liberty  to  marry  ? 

Mr.  Laroche.  The  Duke  certainly  had  a  Doubt  upon  his  Breaft,  until  the  Suit  of  Jac¬ 
titation  was  over.  In  confequence  of  that  Sentence,  at  the  Dec  ree  of  which  I  was  prefent, 
and  which  declared  her  a  fingle  Woman,  he  applied  to  Dr.  Collier  to  know  whether  there  was 
any  Thing  further  to  go  on  that  might  impede  his  Marriage?  he  was  told, No,  that  fihe  was 
a  fingle  Woman,  and  he  might  marry  her. 

Mr.  Dunning.  Were  thefe  Converiations  pending  the  Suit,  or  after  the  Suit  was  de¬ 
termined  ? 
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Mr.  Laroche.  The  lad  Converfation  was  after  the  Suit  was  over ;  during  the  Time  of 
the  Suit,  I  have  frequently,  I  fuppofe  when  I  was  in  Town  I  walked  Five  Days  out  of  Six 
into  the  City  with  the  Duke,  and  then  we  called  there  to  know  how  the  Suit  went  on. 

Mr.  Dunning.  Do  you  recoiled,  how  long  the  Suit  had  been  determined  before  the  Mar¬ 
riage  with  the  Duke  of  Kingfton  ? 

Mr.  Laroche.  1  fhould  think,  to  the  belt  of  my  Recolledion — I  believe  within  Three 
Weeks.  There  were  Fourteen  Days  to  put  in  an  Appeal  j  the  Appeal  was  revoked,  and  I 
believe  they  married  the  Week  after. 

Mr.  Dunning.  Did  the  Duke’s  Doubt  continue  until  the  Day  of  the  Marriage  ? 

Mr .  Laroche.  He  had  no  Doubt  after  he  had  applied  for  the  Licence,  and  the  Licence 
had  been  granted. 

Mr.  Dunning.  What  was  the  Occafion  of  the  Converfation,  that  pafled  upon  the  Morn¬ 
ing  of  the  Marriage  between  the  Duke  and  Dr.  Collier  ? 

Mr.  Laroche.  There  was  no  Converfation  upon  it  as  I  remember  between  them  upon 
the  Morning  of  the  Marriage. 

Mr.  Dunning.  When  did  Dr.  Collier  inform  the  Duke,  that  he  might  marry  ? 

Mr.  Laroche.  It  was,  I  believe,  after  the  Revocation  of  the  Appeal — but  it  was  after  the 
.  Sentence  was  obtained. 

Mr.  Dunning.  Will  you  be  fo  good  as  to  fix  the  Time  as  nearly  as  you  can,  when  both 
thefe  Con ver fations  paffed  between  Dr.  Collier  and  the  Duke,  and  Dr.  Collier  and  the 
Du  chefs  ? 

Mr.  Laroche.  As  for  afeertaining  a  Time  I  cannot;  but  it  was  from  the  Meeting  of 
the  Parliament  in  the  Month  of  October  1768.  If  I  remember  right,  it  was  the  Beginning 
of  the  Seffions  of  Parliament  before  laft  ;  and  during  that  Time  I  ufed  often  to  walk  with 
the  Duke  to  Dr.  Collier's. 

Mr.  Dunning.  How  many  Days  was  it  before  the  Marriage,  if  I  am  miftaken  in  fup- 
pofing  you  faid,  the  Day  of  the  Marriage? 

Mr.  Laroche.  It  might  be  Three  or  Four  Days,  or  within  a  Week. 

Mr.  Dunning.  Do  you  know,  that  Dr.  Collier  had  been  in  Fad  informed,  that  there  had 
been  a  Marriage  between  the  Lady  and  Mr.  Hervey  ? 

Mr.  Laroche.  1  know  nothing  at  all  of  that. 

Mr.  Dunning.  Was  you  yourfelf  informed  at  this  Time,  that  there  had  been  in  Fad  a 
Marriage  between  the  Lady  and  Mr.  Lfervey  ? 

Mr.  Laroche.  I  never  knew  that  there  had  been  a  Marriage. 

Mr.  Dunning.  Had  you  been  fo  informed,  was  my  Queftion  ? 

Mr.  Laroche.  From  Hear-fay,  and  nothing  elfe ;  I  heard  there  was  a  Sufpicion  of  & 
Marriage,  and  that  fhe  had  put  him  upon  the  Proof  of  that  Marriage,  and  that  he  had 
failed  in  his  Proof. 

Mr.  Dunning.  Had  you,  or  had  you  not,  been  informed  of  the  Marriage  by  the  Lady 

herfelf  ? 

Mr.  Laroche.  Never. 

Mr.  Dunning.  Can  you  enable  their  Lordfhips  to  judge,  what  was  the  Occafion  that 
drew  the  Duke  and  Duchefs  to  make  this  Application  to  Dr.  Collier ,  fo  recently  before  the 
Marriage,  and  fo  long  after  the  Sentence  ? 

Mr.  Laroche.  I  fuppofe,  the  Meaning  of  the  Duke’s  going  there  was  to  afk  Dr.  Collier , 
who  had  the  whole  Management  of  the  Affair,  whether  he  could  with  Safety  marry  the 
Duchefs. 

Mr.  Dunning.  Do  you  know  whether  any  Body  had  or  had  not  fuggefted  a  Doubt  upon 
the  Subjed:  ? 

Mr.  Laroche .  There  had  been  a  Doubt  before  the  Sentence,  but  after  the  Sentence  there 
was  no  Doubt ;  but  ffill  he  thought  proper  to  afk  him,  becaufe  there  was  an  Appeal ;  that  Ap¬ 
peal  was  revoked,  and  after  that  Appeal  he  married. 

Mr.  Mansfield.  If  your  Lordfhips  will  permit  me,  I  will  afk  one  Queftion  of  Mr.  La¬ 
roche.  Whether  in  the  Opinion  that  Dr.  Collier  gave  to  the  Duke  of  Kingfton  in  his  Hearing, 
Dr.  Collier  founded  his  Opinion  upon  the  Effed:  of  that  Sentence  which  had  palled  ? 

Mr.  Laroche.  He  certainly  did,  in  my  Conception  of  the  Matter. 

Mr.  Dunning.  I  fhould  be  glad  to  know,  whether  the  Witnefs  meant  to  have  it  under- 
ftood  upon  what  Dr.  Collier  founded  his  Opinion,  that  fuch  a  Marriage,  if  it  had  been 
lawful,  could  be  fet  afide  by  thofe  Proceedings  ? 

Mr.  Laroche.  The  Words  I  heard  were  thefe  :  You  may  fafely  marry  Mifs  CJoudleigh * 
my  Lord,  for  you  neither  offend  againft  the  Laws  of  God  or  Man. 
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Lord  Fauconlridge.  After  this  had  they  any  Doubt  that  they  might  lawfully  marry  ? 

Mr.  Laroche.  After  the  Sentence  pronounced  in  the  Ecclefiaftical  Court,  1  am  firmly  of 
Opinion,  that  neither  of  them  had  a  Doubt  as  to  the  Legality  of  the  Marriage. 

Mr.  Wallace,  My  Lords,  I  have  many  Witnefles  to  prove  Fadts,  which  I  believe  will 
be  admitted  by  the  Gentlemen  on  the  other  Side,  becaufe  they  have  already  been  proved  in 
another  Place  :  They  are  fuch,  as  the  Lady  at  the  Bar  living  continually  in  the  State  of  a 
fingle  Woman,  and  tranfadting  in  that  Charadter  Matters  of  Confequence  relative  to  Pro¬ 
perty  :  They  are  already  contained  in  Depofitions  in  another  Place,  and  I  fhall  offer  to  your 
Lordfhips  now  that  Sentence  which  has  been  pronounced  in  Doctors  Commons  \  the  Officer 
fwears  he  brought  it  from  Dolors  Commons.  Your  Lordfhipsare  in  PofTeffion  of  it. 

Mr.  Attorney  General .  I  have  already  ftated  to  your  Lordfhips  the  Meafure,  which  was 
obferved  in  giving  Evidence  in  that  Cafe  in  Dolifors  Commons ,  both  upon  one  Side  and  the 
other  ;  and  1  dated  the  Meafure  obferved  upon  the  Part  of  the  Prifoner  in  Doctors  Commons 
to  be  that  of  her  having  given  Evidence,  that  (he  adted  as  a  fingle  Woman  in  a  great  many 
Tranfadtions. 

Mr.  Wallace.  Then,  my  Lords,  I  call  no  more  Witnefles. 

Lord  High  Steward.  Mr.  Solicitor  General,  you  will  pleafe  to  reply. 

Mr.  Solicitor  General.  My  Lords,  The  Cudom  which  has  prevailed  in  Trials  at  your 
Lordfhips  Bar,  authorizes  the  Counfel  on  the  Part  of  the  Profecution  to  obferve  upon  the 
Evidence,  that  has  been  laid  before  your  Lordfhips,  and  to  apply  that  Evidence  to  the 
Charge.  In  the  prelent  Cafe,  wifhing  to  difcharge  my  Duty  as  Counfel  in  a  public  Profecu¬ 
tion  without  the  lead  Degree  of  unneceflary  Severity,  or  occafioning  a  momentary  Reflec¬ 
tion  of  Pain  to  the  adverle  Party  who  dands  at  your  Lordfhips  Bar  *,  refledting  on  the  whole 
Courfe  of  the  Evidence  that  has  been  given  *,  being  in  my  own  Mind  fo  clearly  convinced 
as  I  am,  that  the  Evidence  offered  in  Support  of  the  Profecution  has  not  in  the  lead  De¬ 
gree  been  anfwered  by  any  Evidence,  that  has  been  offered  in  Defence  ;  but,  on  the  contrary, 
that  the  Nature  of  the  Defence  attempted  fupports,  confirms,  and  gives  Credit  to  the  Charge: 
I  find  nothing  on  which  I  could  with  Propriety  obferve  in  this  Period  of  the  Bufinefs  at  your 
Lordfhips  Bar,  but  the  Speech  which  has  been  made  by  the  Prifoner  in  Defence.  And,  I 
itrufl,  your  Lordfhips  will  think  that  it  is  in  no  Degree  abandoning  the  Duty  1  owe  unto  the 
Credit  and  Weight  of  a  public  Profecution,  if  I  decline  entering  into  Obfervations,  in  Reply  to 
a  mere  argumentative  Defence,  offered  to  your  Lordfhips  by  a  Prifoner  in  Perfon.  I  there¬ 
fore  hope  that  your  Lordfhips  will  think,  that  I  have  not  failed  in  my  Duty,  in  declining  to 
Trouble  your  Lordfhips  any  further  upon  this  Matter. 

Mr.  Solicitor  General  having  finifhed  his  Replication  on  the  Part  of  the  Profecution,  the 
Duchefs  of  Kingjlon  was  ordered  from  the  Bar. 

The  Houfe  was  then  adjourned  to  the  Chamber  of  Parliament. 

The  Lords,  and  others,  returned  to  the  Chamber  of  Parliament  in  the  cuffomary  Order* 
and  after  fome  Time,  the  Houfe  was  adjourned  again  into  W eft minfter- Hall. 

The  Peers  being  feated,  the  Lord  High  Steward  in  his  Chair,  a*d  the  Houfe  refumcd, 
the  Serjeant  at  Arms  made  Proclamation  for  Silence,  as  ufual. 

Lord  High  Steward.  Your  Lordfhips  have  heard  the  Evidence,  and  every  Thing  that 
has  been  alledged  on  both  Sides  •,  and  you  have  alfo  heard  the  Opinion  of  the  learned  and 
reverend  Judges  upon  the  Queftions  ftated  to  them  ;  and  the  Solemnity  of  your  Proceedings 
requires  that  your  Lordfhips  Opinions  on  the  Queftion  of  GUILTY  or  NOT  GUILTY, 
fhould  be  delivered  feverally  in  the  Abfence  of  the  Prifoner,  beginning  with  the  junior 
Baron  •,  and  that  the  Prifoner  fhould  afterwards  be  acquainted  with  the  Refult  of  thofe 
Opinions  by  me.  Is  it  your  Lordfhips  Pleafure  to  proceed  now  to  give  your  Opinions 
upon  the  Queftion  of  GUILTY  or  NOT  GUILTY  ? 

Lords.  Ay,  ay. 

Then  the  Lord  High  Steward  flood  up  uncovered,  and  beginning  with  the  youngeft 
Peer  faid, 

John  Lord  Sundridge  (Duke  of  Argyle  in  Scotland).  What  fays  your  Lordfhip  ?  Is  the 
Prifoner  GUILTY  of  the  pelony  whereof  fhe  ftands  indidted,  or  NOT  GUILTY? 
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Whereupon  John  Lord  Sundridge ,  (landing  up  in  his  Place  uncovered,  and  laying  his 
Right  Hand  upon  his  Bread,  anfwered, 

GUILTY,  upon  my  Honour. 

In  like  Manner  the  feveral  Lords  aftermentioned,  being  all  that  were  prefent,  anfwered  as 
followeth  : 

Henry  Lord  Digby.  Guilty,  upon  my  Honour. 

.  Charles  Lord  Camden.  Guilty,  upon  my  Honour. 

George  Venables  Lord  Vernon.  Guilty,  upon  my  Honour. 

Edward  Lord  Beaulieu.  Guilty,  upon  my  Honour. 

John  James  Lord  Lovel  and  Holland.  Guilty,  upon  my  Honour. 

Thomas  Lord  Pelham.  Guilty,  upon  my  Honour. 

Frederick  Lord  Bofion.  Guilty,  upon  my  Honour, 

Nathaniel  Lord  Scarfdale.  Guilty,  upon  my  Honour. 

Richard  Lord  Grofvenor.  Guilty,  upon  my  Honour. 

William  Lord  Wycombe.  Guilty,  upon  my  Honour. 

Thomas  Lord  Lyttelton .  Guilty,  upon  my  Honour. 

William  Lord  Mansfield.  Guilty,  upon  my  Honour. 

Horatio  Lord  Walpole.  Guilty,  upon  my  Honour. 

Thomas  Lord  Hyde.  Guilty,  upon  my  Honour. 

Vere  Lord  V ere.  Guilty,  upon  my  Honour. 

William  Lord  Ponfonby.  Guilty,  upon  my  Honour. 

Andrew  Lord  Archer.  Guilty,  upon  my  Honour. 

Henry  Lord  Ravenfiworth.  Guilty,  upon  my  Honour. 

Matthew  Lord  Fortefcue.  Guilty,  upon  my  Honour. 

Thomas  Bruce  Lord  Bruce.  Guilty,  upon  my  Honour. 

Edward  Lord  Sandys.  Guilty,  upon  my  Honour. 

George  Lord  Edgecumbe.  Guilty,  upon  my  Honour. 

Henry  Frederick  Lord  Chedworth.  Guilty,  upon  my  Honour. 

Francis  Lord  Godolphin.  Guilty,  upon  my  Honour. 

Thomas  Lord  King.  Guilty,  upon  my  Honour. 

Robert  Lord  Romney.  Guilty,  upon  my  Honour. 

Thomas  Lord  Middleton.  Guilty,  upon  my  Honour. 

Edmund  Lord  Boyle.  Guilty,  upon  my  Honour. 

Charles  Schaw  Lord  Cathcart.  Guilty,  upon  my  Honour. 

William  Lord  Craven.  Guilty,  upon  my  Honour. 

John  Lord  Clifton.  Guilty,  upon  my  Honour. 

Henry  Lord  Paget.  Guilty,  upon  my  Honour. 

George  Lord  Willoughby  cf  Parham.  Guilty,  upon  my  Honour. 

John  Peyto  Lord  Willoughby  de  Broke.  Guilty,  upon  my  Honour. 

George  Lord  de  Ferrers  of  Cart  ley.  Guilty,  upon  my  Honour. 

George  Lord  Abergavenny.  Guilty,  upon  my  Honour. 

Francis  Lord  Le  Defpencer.  Guilty,  upon  my  Honour. 

Charles  Vif count  Maynard.  Guilty,  upon  my  Honour. 

Thomas  Vifcount  Wentworth.  Guilty,  upon  my  Honour. 

George  Vifcount  Torrington.  Guilty,  upon  my  Honour. 

Frederick  Vifcount  Bolingbroke  and  St.  John.  Guilty,  upon  my  Honour. 

David  Vifcount  Stormont.  Guilty,  upon  my  Honour. 

Thomas  Vifcount  Weymouth.  Guilty,  upon  my  Honour. 

George  Vifcount  Townjhend.  Guilty,  upon  my  Honour. 

Richard  Vifcount.  Say  and  Sele.  Guilty,  upon  my  Honour. 

Anthony  Jofeph  Vifcount  Montague.  Guilty,  upon  my  Honour. 

Edward  Vifcount  Hereford.  Guilty,  upon  my  Honour. 

Wills  Earl  of  HiUJborough.  Guilty,  upon  my  Honout. 

John  Earl  Spencer,  Guilty,  upon  my  Honour. 

Jacob  Earl  of  Radnor.  Guilty,  upon  my  Honour. 

Robert  Earl  of  Northington.  Guilty,  upon  my  Honour. 

Henry  Earl  Fauconberg.  Guilty,  upon  my  Honour. 

Henry  Earl  of  Darlington.  Guilty,  upon  my  Honour. 

Philip  Earl  of  Hardwicke.  Guilty,  upon  my  Honour. 
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Richard  Grenville  Earl  Temple.  Guilty,  upon  my  Honour, 

William  Earl  Fitzwitliam.  Guilty,  upon  my  Honour. 

John  Earl  of  Buckinghamshire.  Guilty,  upon  my  Honour. 

George  Earl  Brooke.  Guilty,  upon  my  Honour. 

William  Earl  of  Harrington.  Guilty,  upon  my  Honour. 

Thomas  Earl  of  Effingham.  Guilty,  upon  my  Honour, 

John  Earl  of  Afhburnham.  Guilty,  upon  my  Honour. 

John  Earl  Waldegrave.  Guilty  upon  my  Honour. 

John  Earl  Ker.  Guilty,  upon  my  Honour. 

Thomas  Earl  of  Macclesfield.  Guilty,  upon  my  Honour. 

Philip  Earl  Stanhope.  Guilty,  upon  my  Honour. 

Plenry  Earl  of  Suffer:.  Guilty,  upon  my  Honour. 

Heneage  Earl  of  Aylesford.  Guilty,  upon  my  Honour. 

Charles  Earl  of  Tankerville.  Guilty,  upon  my  Honour. 

William  Earl  of  Strafford.  Guilty,  upon  my  Honour. 

Edward  Earl  of  Oxford  and  Earl  Mortimer.  Guilty,  upon  my  Honour* 

Niel  Earl  of  Rofebery.  Guilty,  upon  my  Honour. 

Hugh  Hume  Earl  of  Marchmont.  Guilty,  upon  my  Honour. 

John  Earl  of  Breadalbane.  Guilty,  upon  my  Honour. 

George  Earl  of  Dalhoufie.  Guilty,  upon  my  Honour. 

John  Earl  of  Loudoun.  Guilty,  upon  my  Honour. 

John  Earl  of  Galloway.  Guilty,  upon  my  Honour. 

James  Earl  of  Abercorn.  Guilty,  upon  my  Honour. 

George  James  Earl  of  Cholmondeley.  Guilty,  upon  my  Honour. 

George  Buffy  Earlofjerfey.  Guilty,  upon  my  Honour. 

George  William  Earl  of  Coventry.  Guilty,  upon  my  Honour. 

William  Henry  Earl  of  Rockford.  Guilty,  upon  my  Honour. 

Richard  Lurnley  Earl  of  Scarborough.  Guilty,  upon  my  Honour, 

Other  Earl  of  Plymouth.  Guilty,  upon  my  Honour. 

Henry  Earl  of  Gainjb or ough.  Guilty,  upon  my  Honour; 

Frederick  Auguftus  Earl  of  Berkeley.  Guilty,  upon  my  Honour. 

Henry  Earl  of  Doncafier.  Guilty,  upon  my  Honour. 

Frederick  Earl  of  Car  life.  Guilty,  upon  my  Honour. 

William  Anne  Holies  Earl  of  Effex.  Guilty,  upon  my  Honour. 

John  Earl  of  Sandwich.  Guilty,  upon  my  Honour. 

Sackville  Earl  of  Thanet.  Guilty,  upon  my  Honour. 

George  Earl  of  Winch  elf e  a  and  Nottingham.  Guilty,  upon  my  Honour*5 
George  Harry  Earl  of  Stamford.  Guilty,  upon  my  Honour. 

Bafil  Earl  of  Denbigh.  Guilty,  upon  my  Honour. 

Henry  Earl  of  Suffolk  and  Berkjhire.  Guilty,  upon  my  Honour. 

Francis  Earl  of  Huntingdon.  Guilty,  upon  my  Honour. 

Edward  Earl  of  Derby.  Guilty,  upon  my  Honour. 

Francis  Seymour  Earl  of  Hertford,  Lord  Chamberlain  of  the  Houfhold.  Guilty,  upon  my 
Honour. 

William  Earl  Talbot ,  Lord  Steward  of  the  Houfhold.  Guilty,  upon  my  Honour. 

Charles  Watfon  Marquis  of  Rockingham.  Guilty,  upon  my  Honour. 

Hugh  Duke  of  Northumberland.  Guilty,  upon  my  Honour. 

Plenry  Eienes  Pelham  Duke  of  Newcajile.  Guilty  Erroneoufly,  but  not  Intentionally,  upon 
my  Honour.. 

Francis  Duke  of  Bridgewater.  Guilty,  upon  my  Honour, 

John  Frederick  Duke  of  Dorfet.  Guilty,  upon  my  Honour. 

James  Duke  of  Chandos.  Guilty,  upon  my  Honour. 

George  Duke  of  Man  chef  er.  Guilty,  upon  my  Honour. 

William  Henry  Cavendiffi  Duke  of  Portland.  G.i  ilty,  upon  my  Honour. 

Alexander  Duke  of  Gordon.  Guilty,  upon  my  Honour. 

George  Duke  of  Marlborough.  Guilty,  upon  my  Honour. 

William  Duke  of  Devonfhire.  Guilty,  upon  my  Honour. 

Harry  Duke  of  Belton.  Guilty,  upon  my  Honour. 

George  Duke  of  St.  Albans.  Guilty,  upon  my  Honour. 

Henry  Duke  of  Beaufort.  Guilty,  upon  my  Honour. 

Auguftus  Henry  Duke  of  Grafton.  Guilty,  upon  my  Honour, 
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Charles  Duke  of  Richmond.  Guilty,  upon  my  Honour, 

William  Earl  of  Dartmouth ,  Lord  Privy  Seal.  Guilty,  upon  my  Honour. 

Granville  Levefon  Earl  Gower ,  Lord  Prefident  of  the  Council.  Guilty,  upon  my  Honour; 

His  Royal  Highnefs  Henry  Frederick  Duke  of  Cumberland  and  Strathern.  Guilty,  upon  my 
Honour. 

Then  the  Lord  High  Steward,  (landing  uncovered  at  the  Chair,  laying  his  Hand  upon  his 

Bread,  faid, 

Lord  High  Steward.  My  Lords,  I  am  of  Opinion  that  the  Prifoner  is  GUILTY,  upon 
my  Honour. 

Lord  High  Steward.  My  Lords,  All  your  Lordfhips  have  found  the  Prifoner  Guilty  of 
the  Felony  whereof  die  (lands  indidted,  One  Lord  only  excepted  ;  who  faid,  that  (lie  was 
Guilty — erroneoujly ,  but  not  intentionally  Is  it  your  Lordfhips  Pleafure  that  (he  fhould 
be  called  in  and  acquainted  therewith  ? 

Lords.  Ay,  ay. 

Proclamation  was  then  made  for  the  Deputy  U(her  of  the  Black  Rod  to  bring  her  Gpace 
the  Duchefs  of  Kingfton  to  the  Bar  which  was  done.  Afterwards  Proclamation  was  made 
for  Silence,  as  nfual. 

Lord  High  Steward.  Madam,  The  Lords  have  confidered  the  Charge  and  Evidence 
brought  againft  you,  and  have  likewife  confidered  of  every  Thing  which  you  havealledged 
in  your  Defence ;  and,  upon  the  whole  Matter,  their  Lordfhips  have  found  you  Guilty  of 
die  Felony  whereof  you  (land  indidted.  What  have  you  to  alledge  againft  Judgment  being 
pronounced  upon  you  ? 

' The  Duchefs  of  Kingfton  delivered  a  Paper ,  wherein  her  Grace  prayed  the  Benefit  of  the 
Peerage  according  to  the  Statutes. 

Then  his  Grace  the  Lord  High  Steward  afked  the  Counfel  for  the  Profecution,  whether 
.they  had  any  Objection  to  the  Duchefs’s  Claim  of  the  Benefit  of  the  Peerage  ? 

Mr.  Attorney  General.  My  Lords,  Not  expedting  to  be  called  upon,  I  did  not  attend 

to  the  Form  of  Words  ufed  by  the  Prifoner - However  I  underftand,  that  fhe  claims  the 

Benefit  of  the  Statutes  \  not  confining  herfelf,  1  luppofe,  in  the  Form  of  her  Claim,  to  one 
Statute ;  but,  alledging  herfelf  to  be  a  Peerefs,  claims  the  Benefit  of  both ;  meaning  to 
infift,  that  the  Adt,  which  exempts  Women  from  Judgment  of  Death,  is  to  be  conftrued 
with  Reference  to  that,  which  allows  Clergy  to  Lords  of  Parliament. 

My  Lords,  Upon  this  Claim  I  fuppofe  Two  Queftions  will  naturally  arife  •,  One,  whe¬ 
ther  it  be  competent  in  her  Situation  to  claim  that  judgment,  or  an  analogous  Judgment 
to  that ,  which  would  have  been  pronounced  upon  a  Lord  in  Parliament  convidted  of  the 
like  Offence-,  the  other,  what  would  be  the  Extent,  or  pofilble  Extent  of  that  Judgment 
upon  a  Lord  of  Parliament,  fo  convidted. 

My  Lords,  I  fpeak  to  both  thefe  Queftions  becaufe  I  conceive,  that,  without  aggrava¬ 
ting  the  Offence,  I  may  fairly  affume,  that  all  the  Qualifications,  which  were  put  upon  it, 
have  been  fully  and  effectually  proved ;  the  Marriage  ;  the  Iffue  of  that  Marriage  ;  the 
Fraud  upon  publick  Juft  ice  ;  the  additional  Aggravation,  that  it  was  no  lefs  a  Surprize 
upon  the  Duke  of  Kingfton ,  than  a  Scandal  to  the  Reft  of  the  World. 

This  being  the  true  State  of  the  Cafe,  it  muft  occur  to  every  noble  Lord’s  Mind,  that 
the  Laws  of  this  Country  would  be  confiderably  difgraced,  if  it  were  poftible  to  (late  to 
fuch  a  Court  fuch  a  Crime,  attended  with  all  its  Circumftances  and  Qualifications,  as  an 
Objedl  of  perfedt  Impunity. 

In  this  Point  of  View,  I  (hall  take  it  for  certain,  that,  if  I  can  eftablifh  in  the  Judg¬ 
ment  of  your  Lordlhips  my  own  firm  Perfuafion,  that  this  Claim  to  avoid  Judgment  of 
Death  cannot  be  made  under  the  Statute  of  Edward  VI.  or  with  any  Reference  to  it,  but 
muft  refort  to  the  Adi  of  Wiliam  and  Mary ,  I  fhall  then  have  laid  before  your  Lordfhips 
that  Opportunity,  which  Juftice,  undoubtedly,  will  be  defirous  to  lay  hold  on,  of  pro¬ 
nouncing  a  Judgment  fomewhat  more  adequate  to  the  Offence  ;  though  perhaps,  in  the 
Opinion  of  many,  far  enough  from  adequate.  Or,  if,  contrary  to  my  prefent  Thoughts, 
die  may  claim  any  Benefit  from  the  Firft  Statute,  yet  the  Adi  of  Elizabeth  will  enable 
your  Lordfhips  to  make  feme  flight  Satisfadlion  to  the  Law  for  fo  enormous  a  Violation 
of  it.  4  ~  . .  ~  -  " 
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My  Lords,  This  I  take  to  be  a  clear  Propofition,  that,  from  the  Beginning  of  Time 
to  this  Flour,  Clergy  was  never  tlemandable  by  Women .  By  the  ancient  Law  of  the  Land 
this  Privilege  was  lb  favourably  ufed,  that,  Reading  was  Efficient  Proof  of  Clergy  ;  and 
all  were  taken  to  be  Clerks,  who  lay  under  no  indifp-en fable  Impediment  to  receive  Orders. 
This  Rule  is  laid  down  in  all  the  Books.  Several  Satutes,  nay  the  provincial  Conftitution 
of  1531,  adopt  the  DiltinCtion  thus  made  between  Perfons  in  Holy  Orders,  and  other 
Clerks,  or  Lay  Clerks.  But  Women  were  under  this  in di [pen fable  Impediment.  They  might 
be  profeffed,  and  become  religious;  but  even  a  Nun  could  not  claim  this  Privilege.  This 
is  proved  by  the  fame  Books :  And  Lord  Hale  puts  the  Cafe  of  Manflaughter  ;  where  the 
Hufband  fhall  have  his  Clergy,  and  the  Wife  no  Privilege.  The  Statutes,  which  exempt 
Women  from  Judgment  of  Death,  exprefly  recite,  that  they  were  not  intitled  to  Clergy; 
and  diftin&ly  provide  a  new  and  different  Species  of  Exemption. 

Having  reminded  your  Lordfhips  of  this  clear  Rule  in  the  Law,  I  fhall  take  up  the 
Statutes,  which  are  material  to  this  Argument,  in  their  Order  of  Time.  This  will  lead 
me  to  confider  ;  Firft,  what  is  the  true  Nature  and  Extent  of  that  Exemption  from  capital 
Punifhment,  which  his  Clergy  gives  to  a  Lord  of  Parliament,  by  the  Firft  of  Edivard  the 
Sixth,  and  the  Eighteenth  of  Elizabeth ;  Secondly,  whether  the  Twenty-firfl  of  James ,  or 
the  Third  and  Fourth  of  William  and  Mary  contain  any  Reference  to  thofe  other  Laws. 

In  order  to  explain  the  true  EffeCt  of  the  Statute  of  Edward  the  Sixth,  I  fhall  confider 
the  Situation,  in  which  the  Peerage  flood  with  refpeCt  to  Clergy,  at  the  Time  of  making 
it.  I  fay  the  Situation  of  the  Peerage  as  to  Clergy  ;  becaufe  it  will  not  be  doubted,  I 
fuppofe,  that  they  were  intitled  to  this  valuable  Privilege  in  common  with  others.  So  pe¬ 
culiar  and  cruel  a  DiftinCtion  could  not  have  remained  in  perfect  Silence  for  fuch  a  Number 
of  Years.  Nor,  if  they  had  been  intitled  to  claim  it  upon  peculiar  Terms,  would  thole 
have  been  unnoticed.  Befides,  if  there  be  no  Evidence  of  fuch  a  Privilege  at  any  Timet 
how  can  it  be  claimed  now? 

Although  the  Allowance  of  Clergy  was  fetting  afide  the  Conviction  as  to  the  Perfon  of 
the  Offender,  his  Goods  remained  forfeit,  and  the  King  feized  his  Lands  under  the  Records 
By  the  4th  of  H.  VII.  c.  13,  it  was  to  be  allowed  but  once  ;  and  the  Convict  was  to  be 
branded  in  open  Court,  before  the  Judge.  And  in  the  very' Year  of  the  Statute  now  un¬ 
der  Confideration  a  long  Lift  of  Offences  was  deprived  of  it ;  and,  even  where  it 
remained,  Slavery,  with  an  Iron  Yoke,  was  infliCted  on  the  ConviCt,  as  a  Vagabond. 

It  was  thought  too  much  to  leave  the  Lords  of  Parliament  expofed  to  thole  cruel  and 
lhameful  Stigmata ;  efpecially  in  Cafes,  where  they  might  make  Purgation,  and  fo  be 
reftored  to  the  Exercife  of  their  high  FunClions»:  Nay  in  fuch  Inftances  even  Forfeiture 
was  thought  too  much.  It  was  alfo  conceived  by  their  Lordfhips,  that,  in  their  Cafe, 
capital  Punifhment  had  extended  too  far.  It  was  alfo  thought  proper  to  deliver  a  Lord  of 
Parliament  from  the  Neceftity  of  proving  his  Tide  to  Clergy  in  the  ordinary  Way.  There* 
fore,  by  the  1  E.  VI.  c.  12,  f.  14,  it  was  enaCled,  “■  That  in  all  and  every  Cafe  and 
“  Cafes,  where  any  of  the  King’s  Majefty’s  SubjeCls  fhall  and  may,  upon  his  Prayer, 
tc  have  the  Privilege  of  Clergy,  as  a  Clerk  ConviCt,  that  may  make  Purgation  ;  in  all 
iC  thofe  Cafes  and  every  of  them,  and  alfo  in  all  and  every  Cafe  and  Cafes  of  Felony, 
“  wherein  the  Privilege  and  Benefit  of  Clergy  is  reltrained,  excepted,  or  taken  away  by 
“  this  Statute  or  ACt  (wilful  Murder  and  poifoning  of  Malice  prepenled  only  excepted) 
“  the  Lord  and  Lords  of  the  Parliament,  and  Peer  and  Peers  of  the  Realm,  having 
“  Place  and  Voice  in  Parliament,  (hall,  by  virtue  of  this  prefent  ACt,  of  common  Grace, 
“  upon  his  or  their  Requeft  or  Prayer,  alledging  that  he  is  a  Lord  or  Peer  of  this  Realm, 
“  and  claiming  the  Benefit  of  this  ACt,  though  he  cannot  read,  without  any  Burning  in  the 
“  Hand,  Lofs  of  Inheritance,  or  Corruption  of  his  Bli^od,  be  adjudged,  deemed,  taken, 
“  and  ufed,  for  the  Firft  Time  only,  to  all  Intents,  ConftruCtions,  and  Purpofes,  as  a  Clerk 

ConviCt,  and  fhall  be  in  Cafe  of  a  Clerk  ConviCt,  which  may  make  Purgation,  without 
“  any  further  or  other  Benefit  or  Privilege  of  Clergy  to  any  fuch  Lord  or  Peer  from  thence- 
“  forth  at  any  Time  after  for  any  Caufe  to  be  allowed,  adjudged,  or  admitted  ;  any  Law, 
“  Statute,  Ufage,  Cuftom,  or  any  other  Thing  to  the  contrary  in  any-wife  notwithftanding.’* 
More  Ihortly  thus — At  prefent,  Men  prove  their  Clergy  by  Reading  ;  and  muft  forfeit, 
and  be  branded,  before  it  may  be  obtained.  For  the  future,  in  all  Cafes,  where  any  of 
the  King’s  SubjeCls  may  now  obtain  Privilege,  as  a  Clerk  ConviCt,  who  may  make  Pur¬ 
gation,  a  Lord  of  Parliament,  without  Reading,  Burning,  or  Forfeiture,  fhall  be  adjudged, 
and  uied  as,  a  Clerk  ConviCt,  who  may  make  Purgation.  All,  that  was  harfh  in  the  Law, 
•was  taken  off  the  Peerage:  All,  that  was  left,  was  Privilege.  The  Trial  by  the  Bifliop  and 
his  Clerks  (which  differed  from  Trial  by  Peers,  no  more  in  the  Cafe  of  a  Lord,  than  of  a  Com- 
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moner)  was  not  fubftituted  in  the  Place  of  legal  Trial,  but  fuperadded  to  it,  for  his  Advan- 
tage.  This  was  the  only  Way,  which  had  then  been  thought  of,  in  any  Cafe,  to  avoid 
Judgment  of  Death.  The  Reafon  of  the  Thing,  and  the  exprefs  Letter  of  the  Statute  unite 
to  prove,  that,  till  the  Eighteenth  of  Elizabeth,  a  Lord  of  Parliament,  convicted  of  a 
Clergyable  Crime,  and  being  capable  of  Purgation,  muft  have  been  deemed  and  treated  as 
a  Clerk  Convict,  who  might  make  Purgation,  and  delivered  over  to  the  Ordinary  for  that 
Purpofe. 

The  learned  and  laborious  Staunford ,  our  ableft  Writer,  at  lead  on  this  Branch  of  the 
Law,  treats  it  as  a  Thing  without  Queftion,  Fol.  130,  A  Lord  /hall  have  Privilege  of  Clergy 4 
where  a  common  Per  Jon  Jhall  not  have  it.  He  ought  to  make  Purgation  ;  and,  if  fo ,  he  mufl  be 
delivered  to  the  Ordinary ,  to  be  kept ,  till  he  has  made  his  Purgation.  If  he  confejfes ,  abjures , 
or  is  outlawed,  he  cannot  have  the  Benefit  of  this  Statute  ;  becaufe  he  cannot  make  Purgation. 
Staunford  flourifhed  when  this  Statute  was  made  ;  wrote  a  few  Years  after;  and  died  before 
the  Eighteenth  of  Elizabeth.  His  therefore  is  a  contemporary  Expofition  of  it,  unentan¬ 
gled  with  the  cafual  Phrafe  of  any  fubfequent  A£t. 

Hale,  in  his  Second  Volume,  Fol.  376,  where  he  feems  to  differ  fr om  Staunford,  as  to 
the  Extent  of  the  Statute,  agrees  with  him  as  to  the  Nature  of  the  Privilege  ;  which  he  calls 
The  Clergy  of  Noblemen.  At  one  Time,  Judges  would  not  deliver  Clerks  to  the  Ordinary, 
who  had  become  incapable  of  Purgation,  by  Confeflion,  or  otherwife.  The  Church  al- 
Jedged,  that  nothing  done  before  an  unlawful  Judge  was  fufficient  to  fuftain  their  Procefs, 
or  Sentence.  Whereupon  the  Articuli  Cleri  provided,  that  all  Clerks  fhall  be  delivered 
to  their  Ordinaries.  But  they  were  delivered,  in  the  Inftances  mentioned  by  Staunford , 
abfque  Purgatione  faciendd.  Now  the  Cafe  put  in  the  Statute  is,  where  any  Man  may  have 
the  Privilege  of  Clergy,  as  a  Clerk  ConviCt,  that  may  make  Purgation.  And  a  Lord  of 
Parliament,  being  in  the  fame  Predicament,  was  put  in  the  Cafe  of  a  Clerk  Convift  that  may 
make  Purgation ,  without  Reading  or  undergoing  the  Pains,  which  attended  a  Commoner 
under  thofe  Circumftances.  Staunford  therefore  thought,  that  thefe  Exemptions  did  not 
reach  to  the  Cafe,  where,  before  the  Statute,  there  could  be  no  Purgation  for  any  Man. 
And  the  Opinion  was  fo  probable,  at  leaft,  that  a  very  eminent  Lawyer,  of  unexceptiona¬ 
ble  Character,  in  the  Time  of  the  great  Rebellion,  actually  burnt  a  Peer,  who  confeffed. 
Hale  doubts  ;  efpecially  at  this  Day ,  when  Delivery  to  the  Ordinary  and  Purgation  are  both 
taken  away  by  the  Eighteenth  of  Elizabeth.  It  is  not  obvious  what  Difference  that  makes.  1 
think,  fays  he,  it  was  never  meant,  that  a  Peer  of  the  Realm  fhould  he  put  to  read,  or  be 
burnt ;  where  a  common  Perfon  fhould  be  put  to  his  Clergy.  Both  agree,  that  the  Peer  fhould 
have  had  his  Clergy,  and  have  been  delivered  to  the  Ordinary,  and  have  made  Purgation, 
— exempt  from  the  concomitant  Penalties ;  in  fome  Cafes,  fays  Staundford  in  all,  fays  Hale . 
But  even  Hale  makes  no  Doubt  cf  Peers  being  liable  to  Imprifonment. 

In  the  Trial  of  Lord  Warwick,  the  Chief  Juftice  lays  it  down,  That  the  Statute  of  Ed¬ 
ward  VI.  exempted  Peers  from  the  Penalty  of  Burning,  and  repealed  the  Statute  of  Henry  VII. 
as  to  fo  much.  Then  a  Peer  was  liable  to  Burning  before  ;  and  by  the  A<5t  of  Henry  VII. 
which,  in  Terms,  puts  it  upon  Perfons  admitted  to  their  Clergy.  But  how  could  it  be  feri- 
oufly  agued,  that  a  Thing  fo  anxioufly  repealed  never  exifted  ? — I  have  confulted  on  this 
-  Occafion  as  many  Books,  as  I  could  think  of  referring  to  •,  and  I  don’t  recoiled  One,  which 
fuppofes  a  Time,  when  a  Peer  had  not  the  Benefit  of  his  Clergy. 

Nothing,  it  muft  be  confeffed,  could  be  more  unprincipled,  and  incongruous,  than  to 
fuffer  the  Truth  or  Juftice  of  aConviClion  at  Common  Law  to  be  queftioned  in  the  Eccle- 
fiaftical  Court.  But  the  Church  had  not  then  loft  its  Hold  upon  Metis  Minds ;  nor  would, 
probably,  for  fome  Ages,  but  for  its  own  glaring  Mifcondud. 

The  Trial,  called  Purgation,  as  it  was  had  in  the  Bifhops  Couit,  was  a  ridiculous  Mockery 
of  Juftice  ;  or  became  ferious,  only  by  the  Perjury,  which  it  produced.  It  was  therefore 
abolifhed.  But  fimply  to  abolifh  it  would  alfo  have  cut  off  that  Imprifonment,  which  fol¬ 
lowed  a  Conviction  in  the  Bifhops  Court,  and  which  (it  fhould  have  been  prefumed)  would 
always  follow  adtual  Guilt.  To  remedy  which,  it  was  thought  fit  to  give  the  Court  Au¬ 
thority  to  punifh  by  Imprifonment  for  any  Time  lefs  than  a  Year.  This  was  proper  in  all 
Cafes  *,  but  particularly  fo  in  the  Cafes  of  Peers,  and  Perfons  in  holy  Orders,  who  were 
not  liable  to  Burning  in  the  Hand.  It  was  therefore  enadted  by  the  Eighteenth  of  Eliz. 
c  7,  f.  2,  and  3,  “  That  every  Perfon  and  Perfons,  which  at  any  Time,  after  this  pre- 
“  fent  Sefiion  of  Parliament,  fhall  be  admitted  and  allowed  to  have  the  Benefit  or  Privi- 
“  ledge  of  his  or  their  Clergy,  fhall  not  thereupon  be  delivered  to  the  Ordinary,  as  hath 
“  been  accuftomed  ;  but,  after  fuch  Clergy  allowed,  and  Burning  in  the  Hand  according 
“  to  the  Statute  in  that  Behalf  provided,  fhall  forthwith  be  enlarged,  and  delivered  out 
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“  of  Prifon,  by  the  Judices,  before  whom  fuch  Clergy  (hall  be  granted,  that  Caufe  riotwith* 
“  (landing.” 

“  Provided,  nevert’nelefs,  and  be  it  alfo  enabled,  That  the  Judices,  before  whom  fuch 
“  Allowance  of  Clergy  (hall  be  had,  (hall  and  may,  for  the  further  Correction  of  fuch  Per- 
“  Tons,  to  whom  fuch  Clergy  fliall  be  allowed,  detain  and  keep  them  in  Prifon,  for  fuch 
tc  convenient  Time,  as  the  fame  Judices.  in  their  Difcretion  (hall  think  convenient ;  fo  as 
“  the  fame  do  not  exceed  one  Year’s  Imprifonment ;  any  Law -or  Ufage,  heretofore  had 
“  or  ufed,  to  the  contrary  notwithdanding.” 

the  Effect  of  thefe  Words,  J hall  forthwith  be  enlarged  and  delivered  cut  of  Prifon ,  that 
Caufe  notwithfianding,  is  to  give  the  Perfon  fo  enlarged  exactly  the  fame  State  and  Condi¬ 
tion,  which  he  would  have  obtained,  under  the  former  Difpenfation  of  Law,  by  going 
through  the  Procefs  of  Purgation,  and  fo  being  delivered  from  the  Offence.  This  Part 
of  the  Adi  carries  a  great  Effect  upon  the  Contraction  of  the  Whole.  In  Converfation,  I 
have  heard  the  Words,  after  Burning  in  the  Hand ,  fuppofed  to  be  the  Phrafe,  upon  which 
lome  Doubt  might  turn,  whether  Peers  are  included  in  the  Act.  But,  in  the  Condrudlion 
of  fuch  a  Statute,  it  is  not  enough  to  find  a  Phrafe,  upon  which  fome  Doubt  might  turn. 
It  would  be  fitter  for  thofe,  who  conceive  the  Doubt,  to  proceed  at  lead  One  Step  further  ; 
and  (late,  to  what  Extent  their  Doubt  goes.  Is  it  doubted,  whether  Purgation  be  taken 
away  in  the  Cafe  of  a  Peer,  and  the  Peer  be  redored  to  his  Law  without  it  ?  Will  any 
Gentleman  argue,  that,  at  this  Day,  a  Peer  convidled  of  a  Clergyable  Crime,  (hall  not  be 
forthwith  enlarged  ;  but  mud  be  delivered  to  the  Ordinary  to  make  his  Purgation?  This 
Point,  I  believe,  never  has,  nor  ever  will  be  argued.  If  he  is  not  to  undergo  Purgation, 
quo  Jure  is  he  exempt  ?  Does  any  other  Statute  exempt  a  Peer  from  his  Purgation,  or 
difcharge  him  from  his  Attainder,  but  this  general  Statute  of  the  Eighteenth  of  Elizabeth  ; 
which,  in  its  large  Phrafe*  comprehends  every  Body  ?  I  proted  1  know  of  none.  Or,  does 
this  Statute  exempt  any,  but  thofe,  who  diall  be  thereafter  admitted  to  Clergy?  The  Words, 
after  Burning  in  the  Hand,  do  not  make  an  edential  or  necefifary  Article  in  the  Defcrip.ion  of 
the  Perfons  to  be  difcharged  ;  nor  create  any  Term,  or  Condition,  upon  which  the  Dif¬ 
charge  is  to  obtain.  The  Defcription  of  the  Perfons  to  be  difcharged  is  abfolved  in  thefe 
Words,  all  Perfons  who  fhall  be  allowed  the  Benefit  of  their  Clergy.  They  are  to  be  dif¬ 
charged  abfolutely.  But  when  ?  and  in  what  Manner  ?  why,  after  the  Allowance  of  Clergy* 
and  Burning  in  the  Hand  according  to  the  Statute  *,  which  is  to  fay,  in  the  Cafes  provided, 
by  the  Statute  ;  of  which  the  Cafe  of  a  Peer  is  not  one. 

..  The  whole  Confequence  is  no  more  than  this,  that,  in  a  Cafe  circumdanced  like  the  pre- 
fent,  where  the  Honour  of  the  Law,  and  the  Purity  of  Manners  require  fome  Example  to 
be  made,  your  Lord  (hips  may  follow  the  Bent  of  your  Difcretion,  by  reforting  to  the  lad 
Claufe  in  the  Eighteenth  of  Elizabeth.  This  I  fay,  upon  a  Suppofition,  that  fome  PeeF 
flood  convicted  of  the  like  Offence,  with  fimilar  Aggravation  ;  or  that,  upon  the  Red  of 
the  Argument,  it  will  be  poffible  to  give  any  Woman  the  Benefit  of  any  Statute,  pari 
ratione ,  as  Peers  have  the  Benefit  of  Clergy,  under  the  Fird  of  Edwrad  VI.  But  I  hope 
to  prove  foon,  that  it  is  impoffible  to  condrue  the  fubfequent  Statute  in  that  Manner.  Con- 
lequently  there  will  be  due  to  this  Crime  a  very  different  Sort  of  Punifhment,  than  that, 
which  I  have  alluded  to. 

It  will  hardly  be  faid,  that  thefe  Statutes  relate  to  Women  of  any  Condition.  The 
Expreffion  excludes  them  didindlly  enough.  If  that  had  been  more  general,  the  Subject 
Matter  excludes  them  abfolutely.  They  are  no  more  Clerks,  than  Lords  of  Parliament. 
They  never  underwent  Purgation  •,  nor  were  delivered  to  the  Ordinary  ;  they  were  there¬ 
fore  incapable  of  receiving  thefe  Privileges:  For  thefe  Adis  were  merely  to  regulate  an  old 
Right,  not  to  give  a  new  one.  Both  the  Statutes,  which  give  them  their  Exemption, 
recite  it  as  a  general  Propofition,  that  Women  were  not  intitled  to  Clergy.  Nor  have  I 
even  feen  any  Statute,  Cafe,  or  Book,  wherein  any  Condition  of  Women  is  fuppofed  ex¬ 
empt,  but  by  virtue  of  the  Laws,  I  (hall  date  prefently.  It  remains  then  to  be  confidered, 
whether  the  Exemption,  provided  by  thofe  Laws,  has  any  Reference  to  the  Statute  of  Ed¬ 
ward  VI. 

The  Fird  Statute,  which  exempts  Women  from  capital  Punifhment  in  any  Cafe  of  Fe¬ 
lony,  is  the  Twenty-fird  of  James  I.  c.  6,  which  runs  thus;  t£  Whereas,  by  the  Laws  of 
u  this  Realm,  the  Benefit  of  Clergy  is  not  allowed  to  Women  convidled  of  Felony  ;  by 
“  reafon  whereof  many  Women  do  differ  Death  for  fmall  Caufes ;  be  it  enadted  by  the 
“  Authority  of  this  prefent  Parliament,  that  any  Woman,  being  lawfully  convidled  by 
“  her  Confedion,  or  by  the  Verdidt  of  Twelve  Men,  of,  or  for  the  felonious  Taking 
“  of  any  Money,  Goods,  or  Chattels  above  the  Value  of  Twelve  Pence,  and  under 
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sc  the  Value  of  Ten  Shillings;  or  as  Acceffary  to  any  fuch  Offence;  the  faid  Offence 
“  being  no  Burglary,  nor  Robbery  in  or  near  the  Highway,  nor  the  felonious 
4t  taking  of  any  Money,  Goods,  or  Chattels,  from  the  Perfon  of  any  Man  or  Wo- 
44  man  privily,  without  his  or  their  Knowledge,  but  only  fuch  an  Offence,  as  in  the 
44  like  Cafe  a  Man  might  haye  his  Clergy,  fhall,  for  the  Fiift  Offence,  be  branded, 
44  and  marked  in  the  Hand,  upon  the  Brawn  of  the  Left  Thumb  with  a  hot  burning  Iron, 
44  having  a  Roman  T  upon  the  faid  Iron  ;  the  faid  Mark  to  be  made  by  the  Gaoler, 
44  openly,  in  the  Court,  before  the  Judge;  and  alfo  to  be  further  punifhed  by  Imprifon- 
“  ment,  Whipping,  Stocking,  or  fending  to  the  Houfe  of  Correction,  in  fuch  Sort,  Man- 
44  ner,  and  Form,  and  for  fo  long  Time  (not  exceedi  g  the  Space  of  One  whole  Year)  as 
44  the  Judge,  Judges,  or  other  (uftices,  before  whom  llie  fhall  be  fo  convicted,  or  which 
44  fhall  have  Authority  in  the  Caufe,  fhall,  in  their  Difcretion,  think  meet,  according  to  the 
44  Quality  of  the  Offence,  and  then  to  be  delivered  out  of  Prifon  for  that  Offence  ;  any 
“  Law,  Cuftom,  or  Ulage  to  the  contrary  notwitliftanding/’ 

This  Statue,  at  Jeaft,  excludes  all  Colour  of  Reference  to  the  Firft  of  Edward  VI.  Any 
Woman  convicted  of  Grand  Larceny  (if  it  be  but  a  fimple  Felony,  Clergyable  in  a  Man) 
fhall  be  burnt.  She  was  not  put  to  demand  Benefit  of  the  Statute  ;  to  pray  her  Clergy 
would  have  been  too  abfurd ;  but,  the  Larceny  being  ftated  in  the  Record  to  be  com¬ 
mitted  by  a  Woman,  Judgment  was  forthwith  entered  of  Burning,  and  fo  forth.  The  Sta¬ 
tute  is,  moreover,  confined  to  fuch  Larcenies,  where,  in  the  like  Caje ,  a  Man  might  have 
his  Clergy.  I  take  Notice  of  thefe  Words  at  prefent,  only  for  the  Sake  of  remarking 
that,  in  this  Statute,  at  leaf!,  they  muft  relate  to  the  Quality  of  the  Offence,  not  to  the 
Condition  of  the  Offender. 

My  Lords,  The  only  Statute,  of  which  the  Prifoner  can  claim  the  Benefits  againft  Judg¬ 
ment  of  Death,  is  the  Third  and  Fourth  of  William  and  Mary ,  c.  9,  f.  6,  which  runs  in 
thefe  Words  ;  “  And  whereas,  by  the  Laws  of  this  Realm  Women  convidted  of  Felony, 
44  for  ftealing  of  Goods,  and  Chattel  of  the  Value  of  Ten  Shillings,  and  upwards,  and 
44  for  other  Felonies,  where  a  Man  is  to  have  the  Benefit  of  his  Ciergy,  are  to  fuffer  Death  ; 
44  be  it  therefore  erfadted  and  declared  by  the  Authority  aforefaid,  That,  where  a  Man, 
44  being  convidled  of  any  Felony,  for  which  he  may  demand  the  Benefit  of  his  Clergy ,  if 
44  a  Woman  be  convicted  for  the  fame  or  like  Offence,  upon  her  Prayer  to  have  the  Be- 
“  nefit  of  this  Statute ,  Judgment  of  Death  fhall  not  be  given  againft  her  upon  fuch  Convic- 
44  tion  ;  or  Execution  awarded  upon  any  Outlawry  for  fuch  Offence ;  but  fhall  fuffer  the 
44  fame  Punifhment,  as  a  Man  fhould  fuffer,  that  has  the  Benefit  of  his  Clergy  allowed 
44  him,  in  the  like  Cafe  ;  that  is  to  fay,  fhall  be  burnt  in  the  Hand  by  the  Gaoler,  in  open 
44  Court,  and  be  further  kept  in  Prifon  for  fuch  Time  as  the  Juftices  in  their  Difcretion 
4C  fhall  think  fit,  fo  as  the  fame  do  not  exceed  one  Year’s  Imprifonment.**  Under  this 
Adt,  to  avoid  Judgment  of  Death,  the  Prifoner  muft  pray  the  Benefit  of  this 
Statute. 

I  colledt  from  Con verfation,  perhaps  too  idle  to  be  referred  to,  that  the  Argument  will  be 
laid  thus.  A  Woman  Convidt  of  a  Felony,  which  would  be  Clergyable  in  a  Man,  fhall 
fuffer  the  fame  Punifhment,  as  a  Man  would  do  in  the  like  Cafe ,  that  is,  as  a  Man  of  the 
fame  Condition  with  herfelf :  But  a  Peer  would  fuffer  no  Punifliment :  Therefore  a  Woman 
of  that  Condition  fhall  fuffer  none. 

The  Words,  in  the  like  Cafe ,  muft  mean  the  fame  here,  as  in  the  Twenty-firft  of  Jamesy 
convifted  of  the  like  Offence.  And  the  Words,  of  the  fame  Condition  muft  be  wholly  fuper- 
added,  if  they  are  admitted  at  all.  But  it  is  impoftible  to  conceive,  that,  if  the  Legifla- 
ture  had  meant  to  create  fo  important  aDiftindtion  between  different  Orders  of  Women,  it 
would  have  ufed  no  Words  for  that  Purpofe.  Nor,  indeed,  can  fuch  a  Diftindtion  be  fo 
created  by  any  Operation  of  Law. 

If,  in  Favour  of  the  Prifoner,  the  fiighteft  Degree  of  Punifliment,  which  any  Man  can 
fuffer  in  the  like  Cafe ,  is  to  be  intended,  every  Woman  would  claim  Exemption  from  Burn¬ 
ing,  becaufe  inferior  Ecclefiafticks  are  not  burnt ;  and  from  Forfeiture,  becaufe  Lords  of 
Parliament  are  neither  burnt  nor  forfeit.  But  this  abfurd  Conftrudlion  happens  to  be 
thrown  out  by  the  Adt  itfelf,  which  appoints  the  Punifhment,  it  means,  to  be  Burning  and 
Imprifonment.  The  Statute  therefore  will  not  fuffer  it  to  be  underftoocf,  that  any  Woman, 
convidted  of  any  Felony,  fhall  fuffer  no  other  Punifliment,  than  thofe  who,  it  is  now  con¬ 
tended,  are  to  fuffer  no  Punifhment  at  all. 

Upon  thefe  Grounds  I  fubmit  to  your  Lord  (hips,  that  the  Judgment,  to  be  pronounced 
upon  every  Woman,  of  whatever  Quality  or  Denomination,  is  that,  which  is  preferibed  by 
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the  Third  and  Fourth  of  William  and  Mary  \  and  that  there  is  no  Ground  or  Warrant 
of  Law  to  infift,  that  a  Peerefs  can  avoid  Judgment  of  Death  upon  any  other  Terms. 

My  Lords,  The  whole  Queftion  is  upon  Burning.  The  Imprifonment  is  the  fame  either 
Way.  Now,  if  there  be  Prudence  or  Propriety  of  any  Sort  in  eftablifhing  fuch  an  Ex¬ 
emption  for  Peerefles,  let  that  Prudence  or  Propriety  be  dated,  where  by  the  Conftitution 
of  this  Country  fuch  an  Application  ought  to  be  made  to  Parliament.  If  the  Parliament 
fhould  think  fit  to  create  new  Privileges,  or  add  new  Diftindlions  to  any  Order  of  Men, 
or  Women,  they  are  competent  to  do  it.  But  it  would  be  afiuming  too  much  for  any 
Court  of  Juftice.  Your  Lordlhips  fit  here  merely  as  a  Court  of  Juftice,  not  as  a  Houfe 
of  Legifiature.  To  do  that  by  forced  and  arbitrary  Interpretation  of  Law,  which  ought 
only  to  be  done  by  Adi  of  Legifiature,  is  too  much  enhancing  the  Prerogative  of  the 
Judge  ;  and  too  much  confounding  thofe  Authorities,  which  ought  to  have  plainer  Marks 
and  broader  Limits  fet  between  them. 

Mr.  Wallace. 

My  Lords,  1  did  not  fuppofe  it  would  have  fallen  to  my  Share  to  give  your  Lordlhips  any 
Trouble  upon  this  Subjedl  ;  and  therefore  I  have  not  very  lately  looked  into  the  Statutes  which 
have  been  mentioned  ;  but  I  will  (late  to  your  Lordlhips  in  general,  what  I  underftand  to  be  the 
Privilege  of  Peerefles  at  this  Day. 

By  the  20th  Hen.  Vlth.  Chap.  9.  to  obviate  Doubts  which  had  arifen  upon  Magna  Charta , 
Peerefles  are  put  upon  a  Footing  with  Peers  with  refpedl  to  Trial  and  Punifhment  ;  and  by 
an  equitable  Conftrudlion,  Peerefles  by  Titles  fince  created,  as  Marchionefles  and  Vifcountefles* 
are  within  the  Adi. 

At  the  Time  of  pafiing  the  Adi  of  Edward  the  Vlth  the  Lords  of  Parliament  are 
mentioned,  which  at  that  Time  of  Day  comprehended  the  whole  Peerage.  In  this  Situation 
were  Peers  at  the  Time  of  palling  the  Statute  of  the  1 8th  of  Elizabeth ,  which  Statute 
cannot  relate  to  them.  Every  Perfon,  who  is  to  be  admitted  or  allowed  to  have  the  Benefit 
or  Privilege  of  Clergy,  fhould  not  after  burning  in  the  Hand  be  delivered  to  the  Ordinary, 
as  has  been  cuftomary,  but  may  be  detained  in  Prifon.  This  Provifion  clearly  refers  to 
the  Situation  of  Commoners,  and  not  of  Peers  :  It  refers  to  thofe  who  were  at  the  Time 
of  making  the  Adi  liable;  whereas  Peers  were  not  in  that  Condition  ;  they  were  not  to 
pray  their  Clergy,  but  the  Benefit  of  that  Adi;,  and  to  be  delivered  out  without  burning  in 
the  Hand.  The  Diredtion  given  by  the  Adi  is  to  Juftices  •,  an  Expreflion  never  applied,  I 
believe,  in  any  Adt  to  the  Lords  in  Parliament  fitting  in  their  Judicial  Capacity  as  a  Criminal 
Court :  The  Juftices  are  to  keep  fuch  Perfons  in  Prifon  after  they  are  burnt  in  the  Hand  ; 
which  is  a  Demonftration  that  inferior  Courts  are  alluded  to ;  and  it  is  under  this  Statute 
Imprifonment  is  inflidled  upon  Perfons  intided  to  their  Clergy. 

At  the  Time  of  pafiing  the  Statute  of  the  3d  and  4th  ol  William  and  Mary  Peers  were 
exempt  from  burning  in  the  Hand  and  Imprifonment  in  Clergyable  Cafes,  which  Commoners 
were  fubjedl  to.  By  this  Law  Women  are  put  on  the  fame  Footing  with  Men,  and  the  Courts 
before  whom  they  are  tried  are  to  inflidl  the  fame  Punifhment  as  they  are  authorized  to  do 
upon  Men.  Thefe  Provifions  make  it,  in  my  Apprehenfion,  extremely  clear,  that  the 
Peerefles  were  intended  to  be  placed  in  the  fame  Condition  with  Peers,  as  they  were  by 
Magna  Charta ,  explained  by  the  Statute  of  Edward  the  Vlth.  Would  it  not  be  the  moft 
harih  and  cruel  Interpretation,  if  the  A61  was  even  doubtful,  to  fubjecl  a  Peerefs  to  a 
Punifhment  for  the  fame  Crime  which  her  Hufband  is  exempt  from  ?  The  Conditions  of 
Perfons  create  Diftindtions  in  the  Conftru&ion  of  Laws-,  but  the  Attempt  now  made  is 
to  confound  all  Ranks,  and  by  fuppofed  literal  Interpretation  to  involve  one  of  yor.f 
Lordlhips  own  Situation  in  the  Punifhment,  which  the  Legifiature  has  been  fo  anxious  to 
extricate  you  from. 

Mr.  Mansfield. 

It  is  not  till  this  Moment,  that  I  had  any  Apprehenfion  myfelf,  that  any  Queftion  of  this 
Sort  would  be  agitated  before  your  Lordfhips,  and  therefore  I  can  only  fpeak  of  the  feveral 
Statutes  referred  to  from  my  general  Memory  of  them-,  but  I  apprehend  that  the  Con- 
ftrudtion  of  thefe  Statutes  will  not,  cannot  be  fuch  as  is  now  contended  for  on  the  Part  of 
the  Profecutor.  The  Objedl  of  the  Conftrudlion  wifhed  by  the  Prosecutor  is  this,  that  the 
Laws  of  this  Country  are  to  make  a  D.fference  between  one  Sex  and  the  other  ;  that  they 
are  now  at  this  Time  of  Day  to  be  fo  determined  as  to  i n fl i <51  a  more  fevere,  a  more  cruel 
Punifhment  upon  a  Woman  than  on  a  Man,  though  the  Offence  committed  be  the  fame. 

T  t  Now, 
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Now,  l'uch  a  Conftrudion  your  Lordfhips  would  never  fuffer,  nor  any  Court  of  Juftice  in 
this  Country  would  fuffer  to  take  Place,  unlefs  there  fhould  fomething  be  found  in  the  Law 
which  necefTarily  requires  it:  And  taking  the  feveral  Statutes  together  relating  to  this Subjed, 
I  apprehend  your  Lordfhips  will  be  of  Opinion,  that  thefe  Statutes  do  not  only  not  require, 
but  that  they  exclude,  fuch  Abfurdity,  fuch  Inhumanity. 

My  Lords,  The  Statute  upon  which  the  Whole  muft  be  founded,  as  I  conceive,  is  that 
oF  the  20th  of  King  Henry  the  Vlth  which,  as  well  as  I  recoiled  from  my  Memory,  is 
Chap,  ii,  which 'firfi:  provides  exprefsly,  though  I  believe  it  is  confidered  only  as  a 
Declaration  of  the  Common  Law,  but  provides,  that  Peereffes,  fhould  be  tried,  and,  if  1  recoi¬ 
led  the  Words  rightly,  fhould  not  only  be  tried,  but  fhould  be  judged  in  the  fame  Manner  as 
Leers  *,  and  remembering  what  has  happened  upon  that  Statute,  1  muft  put  your  Lordfhips 
in  Mind,  that  fuch  has  been  the  Benignity  of  the  Conftrudion  upon  it,  that  though  only 
Three  Ranks  of  Peereffes  are  named,  it  has  been  clearly  held  in  Conftrudion  to  extend  to 
all.  The  Three  that  are  mentioned,  I  think,  are  Ducheffes,  Counteffes,  and  Baroneffes  ;  the 
Conftrudion  is,  that  it  extends  to  Marchioneffes  and  Vicounteffes,  becaufe  they  are  intitled 
in  the  Spirit  and  Meaning  of  the  Law  to  the  fame  Privilege,  which  is  given  to  the  other 
Ladies  by  Name.  The  clear  Refult  and  Effed  of  this  Statute  is,  to  fay  in  general  Terms, 
that  Women  of  that  high  Rank  fhould  be  tried  and  fhould  be  judged  in  the  fame  Manner 
as  Men.  The  Terms  ufed  in  the  Ad  are  general.  Whoever  reads  that  Law,  will  be  aftonifhed 
to  hear  any  Man  contending,  that  in  impofing  Judgment  upon  a  Peerefs  your  Lordfhips  are 
to  be  guided  by  a  different  Rule  from  that,  which  you  would  follow  if  you  were  paffing  Judg¬ 
ment  upon  a  Peer.  The  next  Statute  to  be  confidered  after  this,  as  a  general  Statute 
upon  the  Subjed,  is  that  of  the  3d  and  4th  of  King  William  the  Third.  Did  that  Statute 
mean  •,  were  the  Legiflators  that  made  it  fo  forgetful  of  what  was  due  to  Humanity,  and  to 
themfelves  and  their  own  Charaders,  as  to  mean,  that  a  Diftindion  in  Punifhment  fhould 
prevail  between  one  Sex  and  the  other  to  the  Prejudice  of  that,  which  is  intitled  to  the 
greater  Indulgence  and  Compaffjon  ?  Moft  certainly  not  ;  becaufe  the  exprefs  Provifion  of 
that  Statute  is,  that  Women  convided  of  Offences  intitled  to  the  Benefit  of  Clergy  fhould 
fuffer  in  the  fame  Manner  as  Men  would  fuffer  convided  of  the  fame  Offences. 

My  Lords,  No  Man,  who  can  read  that  Statute,  and  reafon  upon  it,  can  help  concluding 
that  it  was  the  Objed  of  that  Law  to  fay,  that  where  Women  were  convided  of  Clergyable 
Offences,  they  fhould  be  in  as  good  a  Situation  as  Men,  who  were  convided  of  the  like. 

My  Lords,  Taking  thefe  Two  Statutes  of  the  20th  of  Henry  the  Sixth  providing  for  the 
Trial  and  Judgment  of  Peereffes,  and  the  general  Statute  of  the  3d  and  4th  of  William 
the  Third  giving  the  Benefit  of  Clergy  to  Women,  I  fhould  think  it  impoffible  to  fay, 
that  Peereffes  convided  of  a  Clergyable  Offence  were  not  to  have  precifely  the  fame  Privi- 
ledges  as  Peers  convided  of  fuch  Offences. 

My  Lords,  If  there  be  any  Rule  of  Conftrudion  in  the  Law,  which  is  indif- 
putable,  for  expounding  Statutes,  it  is  this,  that  Statutes,  as  we  fay,  in  ■pari  materia , 
relaing  to  one  Subjed,  are  to  be  confidered  as  one  Law,  taken  and  interpreted  toge¬ 
ther  as  throwing  Light  one  upon  the  other :  No  Rule  of  Conftrudion  is  better 
eflablifhed.  Foliovv  that  Rule  of  Conftrudion  here  :  Take  Firfi:  the  general  Law  for  the 
Trial  of  Peereffes  and  the  Judgment  of  Peereffes  in  the  fame  Manner  as  of  Peers  ;  then 
take  the  general  Law,  giving  the  Benefit  of  Clergy  to  Women  in  the  fame  Manner  as  to 
Men  ;  and  who  will  not  fay,  that  that  Rule  of  Conftrudion  does  not  necefTarily  tend  to 
put  both,  upon  the  Rank  of  Men  and  Women,  in  the  fame  Condition,  when  convided  of  the 
fame  Species  of  Offence  ?  But  what  are  the  particular  Ads  of  Parliament,  which  have  been 
referred  to  as  requiring  a  different  Conftrudion  ?  By  the  Firfi  of  Edward  the  Sixth,  it  is 
extremely  clear,  that  Peers  are  not  to  undergo  the  ignominious  Punifhment  of  Burning. 
The  Statute,  that  follows  that  of  Edward  the  Sixth,  is  the  1 8th  of  Elizabeth ,  which  takes 
away  the  Delivery  to  the  Ordinary,  fubftitutes  Burning  in  its  Place,  and  then  gives  a  Power 
to  imprifon.  Whoever  reads  that  Ad,  will  fee  that  it  certainly  was  confined  to  Cafes, 
where  Punifhment  was  to  be  inflided  by  Juftices  upon  Perfons  of  an  ordinary  Defcription, 
not  Perfons  of  the  Rank  of  Peers  ;  and  the  Statute  ftridly  and  clearly  relates  only  to  Perfons 
fo  having  Clergy  allowed,  as  is  prefcribed  by  that  Statute:  And  if  the  18th  of  Elizabeth 
is  to  have  the  Conftrudion  which  is  contended  for,  I  underftand  it  muft  have  Effed  alfo 
to  inflid  the  Punifhment  of  Burning  upon  Peers.  So  much,  my  Lords,  for  the  Statute  of 
the  1 8th  of  Elizabeth.  The  2 1  ft  of  King  James  was  mentioned  as  firfi  in  Part  giving 
Clergy  to  Women:  The  3d  and  4th  of  King  William  the  Third,  is  mentioned  as  alluding 
to  it ;  it  does  fo,  but  the  Provifions  of  the  3d  and  4th  of  King  William  the  Third  are 
general,  that  is,  a  general  Law  extending  the  Benefit  of  Clergy  to  Women  in  all  Cafes : 

4  Now 
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Now  It  is  faid  there,  that  they  fhall  have  the  fame  Punifhment  as  Men  •,  they  are  to  be  in 
the  like  Situation  as  Men.  Then  the  Adi  goes  on  to  fay,  that  is  to  fay,  Burning  and  Im» 
prifoning. 

My  Lords,  What  is  the  fair  Conflrudtion  of  this  Law  ?  Why,  that  Women  fhall  be  in 
the  fame  Situation  as  Men  ;  and  where  Men  are  of  fuch  Condition,  that  they  would  be  burnt 
in  the  Hand,  that  they  would  be  liable  to  be  imprifoned.  Women  in  like  Manner  fhould 
be  fubjedt  to  Burning  in  the  Hand,  and  fhould  be  fubjedl  to  Imprifonment :  But  no  one 
ever  heard,  that  the  fevere  Part  of  a  Law  inflidling  a  Punifhment  fhould  be  extended  fo  by 
Conftrudlion,  where  it  was  not  fo  exprefs.  Now  you  muft  adt  againft  the  clear  Provifion 
of  that  Law,  that  Women  fhould  be  in  the  fame  Situation  as  Men,  if  you  were  to  fay,  that 
a  Peerefs  convidled  of  a  Clergyable  Offence  fhould  either  undergo  the  Punifhment  of  Burn¬ 
ing,  or  the  Punifhment  of  Imprifonment.  No  one  can  fay  upon  the  Statute  of  Edward  the 
Sixth,  that  they  are  fubjecl  to  either.  The  Objedl  of  the  Statute  of  William  the  Third  was 
to  make  the  Punifhment  of  fuch  Offenders  precifely  the  fame  with  regard  to  one  Sex  as  the 
other;  and  the  true  Spirit  and  great  Objedl  of  that  Law  muft  be  diredtly  adted  againft,  if  a 
Peerefs  was  to  be  put  in  a  different  Situation  than  a  Peer,  and  to  have  a  more  fevere  and  cruel 
Punifhment  inffidted  upon  her,  than  would  be  upon  him.  Thefe  are  the  only  general  Ob- 
fervations,  that  occur  to  me  'now  in  taking  the  whole  Scope  of  the  Law  :  I  therefore 
fubmit  to  your  Lordfhips,  that  the  noble  Lady  at  the  Bar  is  intitled  to  the  Benefit  of 
thefe  Statutes. 

Mr.  Attorney  General. 

My  Lords,  Concerning  the  Point  which  is  now  depending  before  the  Houfe,  I  fairly 
confefs,  that,  when  your  Lordfhips  firft  called  upon  me  to  give  my  Reafons  why  Judgment 
of  Death  fhould  not  be  fufpended  upon  the  Prayer  of  the  Prifoner,  made  in  the  Manner  in 
which  that  Prayer  was  conceived  •,  and  upon  the  Effedts  and  Confequences  of  allowing  her 
the  Benefit  of  the  Statute  in  a  more  regular  Courfe  •,  I  would  rather,  if  I  might,  have 
been  excufed  from  laying  my  Thoughts  before  your  Lordfhips.  I  had  heard  a  Rumour, 
that  Men,  whofe  Learning  and  Authority  I  greatly  reverence,  held  a  different  Opinion. 
This  would  not  fail  to  raife  much  Diftruft  of  my  own  Conclufions •,  although  I  had 
thoroughly  confidered  the  Subjedt ;  and  although  I  never  read  any  Propofition,  with  more 
perfedl  Convidlion  of  the  Truth  of  it,  fince  I  learnt  to  read. 

My  Lords,  That  Idea,  the  only  one  I  have  been  able  to  form,  or  adopt,  is  now  very 
much  {Lengthened.  That  Cloud,  which  came  over  it  from  the  rumoured  Prevalence  of 
contrary  Notion,  is  very  much  removed.  Becaufe,  if  there  be  no  Opinion  to  the  contrary, 
but  what  is  to  be  founded  on  the  Argument,  I  have  heard  to  Day  from  thofe  who  are 
beft  able  to  fuftain  the  contrary  Opinion,  1  am  perfedlly  fatisfied,  it  is  impoffible  this 
fhould  pafs  as*  a  Point  of  Law,  or  receive  the  Sandtion  of  your  Lordfhips  Concurrence. 

My  Lords,  What  are  the  Arguments  ?  Firft,  It  is  utterly  inconceivable,  that  the  Law 
fhould  put  fuch  Difference  between  the  Two  Sexes.  My  Lords,  if  the  Subjedl  was  laid 
by  for  a  Moment,  only  to  make  a  handfome  Compliment  to  a  very  refpedlable  Part  of 
this  Affembly,  which  well  defer’es  all  the  Attention  it  commands,  it  is  impoffible  to  quarrel 
with  a  Turn  of  Gallantry.  But,  refuming  the  Subjedl,  we  are  all  agreed,  that  the  Law 
did  adlually  put  that  very  Difference  between  the  Sexes  for  many  Centuries.  And  this  un¬ 
costly  Statute  of  Edward  the  Sixth,  proceeding  upon  the  Law  as  it  found  it,  did  not 
think  of  abolifhing  the  Diftindlion.  It  was  quite  befide  the  Purpofe  of  that  Adi,  which 
did  not  mean  to  qualify  the  Severity  of  the  Criminal  Law  in  genera!,  much  lefs  to  make  an 
equal  Diftribution  of  it  among  the  Subjedls  at  large.  But,  taking  the  Law  as  it  flood,  it 
was  found  inconvenient,  incompatible,  and  fnocking  to  Reafon,  that  Lords  of  Parliament, 
who  were  to  give  their  Voices  upon  the  moft  arduous  Affairs  of  a  great  Empire,  fhould 
do  fo  under  apparent  Stigmata  and  Circumftances  of  open  Infamy.  I  don’t  rely  on  the 
Gender  of  the  Words,  but  on  the  Purpofe  of  the  Adt.  Women  are  exclude^  by  both. 
They  were  neither  liable  to  the  Stigmata,  nor  held  the  high  Office  which  made  them  in¬ 
tolerable.  Therefore  Bifhops,  whom  the  Twenty-eighth  and  Thirty-fecond  of  Henry  the 
Eighth  had,  at  that  Time,  made  liable  to  the  whole  Cafe  of  other  Clerks  convidt,  were 
included  :  Women  certainly  not.  The  Privilege  was  given,  not  to  the  Peerage,  but  to  the 
Houfe  of  Parliament,  to  be  claimed  by  the  Members  as  fuch.  It  v/as  not  fubilantive ;  but 
an  lngraftment  on  the  Right  to  Clergy,  which  Women  never  had.  In  Truth,  I  have  not 
heard  a  Hint  from  the  Counfel  on  the  other  Side  to  queftion  the  Exiftence  of  this  Difference 
down  to  the  Third  and  Fourth  of  William  and  Mary  j  upon  which  Adi  they  have  chiefly 
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relied  in  Argument.  They  lay  it  down,  that  Peers  convid  of  Clergyable  Crimes  are 
exempt  from  all  Punifhment,  not  being  within  the  Eighteenth  of  Elizabeth  ;  that  Peerefies 
are  to  be  tried  and  judged  like  Peers  ;  that  the  Third  and  Fourth  of  William  and  Mary 
puts  Women  convid:  in  the  lame  Condition  as  Men  ;  and  that  by  fome  tacit  Reference  to 
the  former  Statutes,  Peereffes  convid  ar-e  not  to  be  puniihed  at  all. 

I  have  troubled  your  Lordfhips  already  with  my  Reafons  for  thinking,  that,  in  old  Time, 
Peers  enjoyed  the  Benefit  of  Clergy  in  common  with  other  Men,  and  upon  the  fame  Terms ; 
that  in  the  Fourth  of  Henry  the  Seventh,  Burning  was  inflided  upon  them  as  Lay  Clerks  ; 
that  the  Statute  of  Edward  the  Sixth,  in  the  very  Moment  of  exempting  them  from  the 
Penalties  incurred  at  Law  by  Convidion,  adjudges  them  Clerks,  and  delivers  them  for 
Purgation  in  the  Bifhop’s  Court ;  that  the  Statute  of  Elizabeth  delivers  all,  who  (hall 
thereafter  be  admitted  to  Clergy,  from  Purgation,  and  difcharges  them,  fubjed  to  fuch 
Corredion  by  Imprifonment  for  lels  than  a  Year,  as  the  Court  fhall  think  fit. 

It  is  not  denied,  that  thefe  Words,  in  their  plain  and  natural  Senfe,  embrace  the  Cafe  of 
Peers.  Bur,  in  this  Context,  it  is  fuppofed  they  do  not,  becaufe  the  Clerks  convid  are  to 
be  difcharged  after  Allowance  of  their  Clergy,  and  after  burning  in  the  Hand  according  to 
the  Statute.  This  laft  Provifion,  they  fay,  cannot  refer  to  Peers.  Nay,  One  learned 
Gentleman  thought,  that,  if  it  fhould  be  conftrued  to  include  Peers,  they  muff,  by  Force  of 
thefe  Words,  be  burnt  in  the  Hand. 

I  cannot  follow  this  Idea.  I  have  no  Way  of  conceiving,  how  an  Ad  which  inflids,  or 
rather  referves  a  Penalty,  according  to  the  Law  as  it  then  Hood,  can  be  interpreted  to 
create  a  new  Penalty  •,  or,  by  whatChain  of  Reafoning  it  is  concluded,  that  where  all  Convids 
are  to  be  difcharged  upon  the  Allowance  of  Clergy,  and  fuch  Burning  as  the  Law  direds, 
thofe  are  not  to  be  difcharged  at  all,  for  whom  the  Law  has  not  cireded  Burning.  Suppofe 
the  King  fhould  pardon  the  Burning:  It  was  thought,  in  Lord  Warwick's  Cafe,  that 
would  be  a  perfed  Difcharge.  Burning  was  notfubftituted  in  the  Place  of  Purgation  :  That 
was  a  meer  Slip  :  It  is  contrary  to  the  Hiftory  :  Burning  exifted  before  the  Eighteenth  of 
Elizabeth ,  in  juft  the  fame  Extent  as  after.  Imprifonment,  at  the  Difcretion  of  the  Tem¬ 
poral  Judge,  was  the  Subftitute  for  Purgation  •,  and  is  extended  exprefsly  to  all,  who  are 
difcharged  from  Purgation.  But  it  feems  too  late  to  argue  this.  Was  it  not  exprefsly 
decided  in  the  Cafe  of  Searl  and  Williams ,  when  Prohibition  went  to  flay  the  Deprivation  of 
a  Parfon,  who  had  been  convided  of  Manflaughter,  and  difcharged  under  the  Eighteenth  of 
Elizabeth ,  although  he  could  not  be  burnt  ?  44  For  when  the  Statute  fays  after  Burning,  it 
“  imports,  where  Burning  ought  to  be  j  otherwife  the  Statute  would  do  no  good  to  Clerks, 
“  for  whom  it  was  moft  intended.”  The  Cafe  is  reported  in  Hobart.  The  Statute  fpeaks 
univerfally  of  every  Body,  thofe  who  were,  and  thofe  who  were  not  liable  to  Burning*,  and 
difcharges  them  all,  after  Allowance  of  Clergy,  and  Burning  according  to  Law,  as  it  had 
flood  before  ;  that  is,  reddendo  fingula  fmgulis. 

The  next  Objedion  is,  that  the  Word  Juftices  will  not  apply  to  your  Lordfhips,  even 
while  you  are  fitting  merely  in  the  Charaders  of  Judges.  Therefore  a  Statute,  which  is  to 
be  executed  by  Juftices,  cannot  relate  to  a  Peer,  who  is  not  triable  by  Juftices. 

Is  it  then  ferioufly  contended,  that  your  Lordfhips,  exercifing  your  Jurildidion  in  the 
Trial  of  a  Peer,  will  not  do  all  the  fame  Ads  of  Juftice,  which  Judges  muft  do  in  the 
Trial  of  a  Commoner  f  Upon  reading  many  Ads  of  Parliament,  your  Lordfhips  will  find, 
either,  that  you  have  no  Jurifdidion  at  all,  or  that  you  muft  exercife  it  under  the  Charader 
and  Denomination  of  Juftices.  The  fame  Objedion  might  have  been  made  to  Lord  Ferrers' s 
Execution  *,  the  fame  to  the  Burning  a  Peer  under  the  Statute  of  Henry  the  Seventh.  By 
the  Word  Juftices  I  underftand,  in  our  Law,  all  Manner  of  Officers,  who  are  intruded  with 
the  Adminiftration  of  Juftice.  So  Spelman  defines  the  Word.  In  high  Antiquity,  the 
Name  went  to  the  greateft  Subjed  in  this  Country*,  for  I  take  the  Jujtitia  totius  Anglic 
to  have  been  above  the  Senefchallus  Regis.  Your  Lordfhips  therefore  will  not  difdain  the 
Name  ;  for  you  fit  here  in  no  higher  Charader  than  that,  which,  by  juft  and  natural  Con- 
ftrudion,  is  attributed  to  the  Word  Juftices.  Therefore,  if  no  better  Objedions  can  be 
railed  than  thefe,  I  apprehend  the  Words  of  the  Statute  fufficiently  comprize  the  Peerage. 
This  alfo  was  laid  clown  in  the  Trial  of  Lord  Warwick. 

But,  my  Lords,  if  thefe  are  Objedions,  whither  do  they  go  ?  not  only  to  fubvert  the 
Statute  of  Elizabeth,  in  this  moft  realonable  Particular  of  giving  fome  convenient  Corredion, 
as  the  Statute  calls  it,  to  a  Criminal  found  fo  upon  Record  *,  but  to  reftore  a  Law,  which 
has  now  for  many  Ages  been  underftood  to  be  at  an  End  ;  and  I  flatter  rnyfelf,  confidering 
the  Account,  which  the  Books  all  give  of  it,  that  Purgation  is  at  an  End. 

But  I  am  called  upon  to  look  at  the  20th  of  H.  VI.  c.  9.  This  was  a  meer  declaratory 
Law  ;  reciting  the  29th  Chapter  of  Magna  Charta ,  Nullus  Liber  Homo ,  and  lo  forth,  and  a 
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Very  abfurd  Doubt,  whether  Hohio  included  both  Genders  ;  and  declaring,  that  “  Ladies 
u  fhall  be  put  to  ani'wer,  and  judged  before  fuch  Judges  and  Peers”  (here  by  the  way 
fudges  and  Peers  are  fynonimous)  “  as  Peers  fhould  be.”  But  though*  by  Magna  Charta , 
Peerefies  were  to  be  tried  by  their  Peers,  as  other  Women  were  by  theirs,  there  the  Privilege 
ends.  All  were,  upon  Conviction,  to  receive  the  like  Judgment  and  Execution  :  And, 
in  the  Exemption  from  Death,  the  Difference  was  not  between  the  Ranks,  but  the 
Sexes,  of  the  Convidts.  And  fo  the  Law  undoubtedly  continued,  notwithftanding  this 
Stature. 

But  it  was  Laid,  that,  by  the  Equity  of  this  Statute,  Marchioneffes  and  Vifcounteffes  were 
included,  though  not  named.  This  was  to  give  Countenance  to  the  Rule,  that  all  Statutes 
in  pari  materia  fhall  be  conftrued  alike.  There  is  great  good  Senfe  in  the  Rule.  Mar- 
chioneffes  and  Vifcounteffes  were  clearly  within  the  Law  declared  ;  and  confequently  within 
the  Reafon  of  declaring  it  :  Therefore  Ducheffes,  Counteffes,  and  Baroneffes  were,  by  a 
Sort  of  Synechdoche,  put  for  all  Peerefies.  So  where  a  Privilege  is  laved  to  certain  De¬ 
nominations  of  People,  all  others*  who  were  before  within  the  fame  Privilege,  will  be  within 
the  Saving,  if  there  be  nothing  in  the  Context  to  raife  a  Diftindtion  againft  them  ;  par¬ 
ticularly,  if  the  Saving  be  only  declaratory,  and  not  a  pofitive  Exception.  Nay,  in  a  new 
Law,  Things*  equally  within  the  Reafon  of  it,  have  been  comprized  in  it  by  Conftrudtion. 
But  this  borders  upon  Arbitrary:  Parliament  feems  the  propereft  Judge  of  this  Reafon. 
If  Peers,  difqualified  to  vote,  fhould  claim  the  Benefit  of  the  Firft  of  Edward  the  Sixth,  it 
might  be  argued  with  fome  Plaufibility,  that  they  are  within  the  Reafon  of  the  Adt.  They 
are  fo  certainly,  in  every  Point,  except  that  of  voting  •,  and  yet  I  fhould  think  it  too  much 
to  overlook  fo  material  a  Diftindtion  made  by  the  Statute  itfelf.  But  if  Women,  who  were 
not  concerned  in  any  Part  of  the  Subject  Matter,  make  the  fame  Claim,  it  would  be  making 
a  perfectly  new  Law  to  include  them.  Where  then  is  the  paritas  materia  between  the  Adt 
of  William  and  Mary*  for  exempting  Women  from  capital  Punilhment,  and  the  Twentieth 
of  Henry  the  Sixth,  which  had  nothing  to  do  with  Punifhment ;  or  the  Firft  of  Edward 
the  Sixth,  which  had  nothing  to  do  with  Women  ? 

I  did  propofe  Two  Statutes  to  be  confidered  in  pari  materia ,  the  Adis  of  James  and  of 
William  and  Mary  ;  the  only  Two,  which  confer  upon  any  Woman  any  Exemption  from 
Capital  Punilhment*  I  have  not  heard  it  denied,  that  if  a  Peerefs  had  flood  convidled  of 
the  Crimes  mentioned  in  the  Firft  Adi,  the  Punifhment  there  fpecified  mud  have  enfued. 
This  fixes  the  Senfe  of  thele  Words  in  the  like  Cafe.  I  am  poffeffed  therefore  of  this 
Ground,  that  the  Adi  of  Edward  the  Sixth  did  not  touch  the  Difference  put  by  the  Law  of 
Clergy  between  the  Sexes  ;  nor  that  of  James  make  any  Difference  as  to  the  Quality  of  the 
Offender.-  We  go  intirely  upon  the  Adi  of  William  and  Mary.  It  is  inaccurate  to  fay, 
this  Adi  .puts  Women  into  the  fame  Condition  with  Men  *  and  ftill  more,  with  Men  of  the 
fame  Qualify  refpedtively.  There  is  nothing  in  it  about  the  Condition  of  the  Perfon.  Where 
a  Man,  convidl  of  any  Felony,  has  Clergy,  a  Woman,  convict  of  the  like  Offence,  fhall  not 
Rave  Judgment  of  Death,  but  fuffer  the  fame  Punifhment  as  a  Man  would  fuffer,  with 
Clergy,  in  the  like  Cafe.  Thefe  Words  refer  altogether  to  the  Quality  of  the  Offence  ;  that 
very  Crime,  which  in  one  Record,  applied  to  a  Man,  infers  Judgment  of  Death,  avoidable 
by  his  Claim  of  Clergy,  applied  in  another  to  a  Woman,  infers  the  fpecifick  Judgment 
preferibed  by  the  Adi.  Nor  are  the  Two  Sexes  put  into  the  fame  Condition,  even  as  to 
Punifhment.  All  Women  avoided  Judgment  of  Death  *  not  fo  of  all  Men.  Some  were 
indifpenfably  incapable  of  Holy  Orders  :  Such  cannot  have  their  Clergy  at  this  Day  ;  nor 
had  any  other  Exemption  from  Death  before  the  Fifth  of  Anne .  Some  could  not  prove 
their  Title  to  Clergy  by  Reading.  Men  could  have  their  Clergy  but  once  *,  Women 
the  Benefit  of  this  Statute  toties  qitoties ,  till  a  fubfequent  A<5t  altered  the  Law  in  this 
Refpedl. 

Still  lefs  can  the  Words  be  twilled  to  create  a  Difference  as  to  Panic  of  the  Offender. 
It  is  hard,  fays  a  learned  Gentleman,  to  put  the  fevereft  Conftrudtion  upon  an  Adi  of  this 
Sort.  The  Adi  is  not  penal.  But  the  fhorter  Anfwer  is,  there  are  not  Two  Conftrudlions 
to  chufe  between.  If  the  Phrafe  had  been  left  general,  the  fame  Punifhment ,  as  a  Man 
fhould  fuffer ,  that  had  his  Clergy ,  in  the  like  Cafe ,  it  might  have  been  thought  uncertain 
what  that  Punifhment  fhould  be;  becaufe  different  Orders  of  Men  were  liable  to  different 
Meafure  of  Punifhment,  in  the  like  Cafe ;  the  Bulk  of  Men  to  Forfeiture,  Burning,  and 
diferetionary  Imprifonment ;  inferior  Ecclefiafticks  to  Forfeiture  and  Imprifonment ;  Lords 
of  Parliament  to  Imprifonment  only.  In  fuch  a  Text  there  might  have  been  Room  to 
contend  for  a  favourable  Conftrudtion  ;  and  yet,  even  then,  I  fhould  have  thought  that  the 
Meafure  of  Punifhment  allotted  to  the  Bulk  of  Mankind,  undiftinguifhed  by  peculiar 
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Privileges,  muft  have  been  deemed  the  Meaning  of  the  Legiflature.  But  whatever  might 
have  been  the  Conflru&ion  of  fuch  a  Text,  it  mull  have  applied  equally  to  all  Women, 
They  could  not  have  been  clafifed  in  Calls,  according  to  the  Condition  of  their  refpeCtive 
Hufbands.i  the  Wife  of  a  Lord  of  Parliament  to  be  imprisoned;  of  an  inferior  EccleAa  flick 
to  be  impfifoned  and  to  forfeit  ;  of  other  Men  to  be  imprifoned,  to  forfeit,  and  be  burnt. 
The  Statute  however  has  put  an  End  to  all  Queftion,  by  ftating  exprtfsly  the  very  Meafure 
of  Pumfhment  allotted  to  all  Women. 

Burnt  in  the  Hand  in  open  Courts  it  is  faid,  fhall  not  apply  to  Peerefies,  becaufe  they 
were  never  liable  to  be  burnt  at  all.  The  Pofition  is  true,  not  of  Peerefies  alone,  but  of 
all  Women.  But  they  were  liable  to  Judgment  ol  Death  ;  for  which  this  flighter  Punifhment 
was  a  defirable  Commutation. 

My  Lords,  If  there  be  any  Thing  in  the  Nature  of  the  Punifhment  unreasonable,  or  im¬ 
proper  to  be  applied  to  Women  in  general,  or  to  Noble-women  in  particular,  let  the  Matter 
come  before  Parliament.  It  is  a  legiflative  Confiueration,  and  Parliament  will  enter¬ 
tain  it  according  to  the  Extent  of  the  Principle,  which  certainly  will  apply  to  many  Noble¬ 
women  of  much  higher  Rank  than  fome  Peerefies,  who,  as  the  Law  now  ftands,  are 
liable  to  that  Punifhment.  So,  I  think,  they  ought  to  remain.  Guilt  levels  Rank.  A 
Noble- woman,  covered  with  the  Ignominy  of  fuch  a  Conviction,  cannot  foifeic  lefs  than 
her  Eftirnation. 

f 

My  Lords,  The  only  Queftion  is  this ;  Has  any  pofitive  Law  granted  the  Exemption  now 
demanded,  to  wind  up  fuch  a  Record  as  this  with  perfect  Impuni  y,  a  ridiculous  Difgrace  to 
publick  Juftice?  Has  this  been  done  in  exprefs  Terms  ;  or  in  Terms,  whole  neceffary  Con- 
itruCtion  amounts  to  exprefs  ? 

My  Lords,  When  I  have  qualified  the  Queflion  in  that  Manner,  I  have  gone  to  the  Verge 
of  judicial  Authority.  And  I  do  defire  to  prefs  this  upon  your  Lordfhips  as  an  univerfal 
Maxim  ;  No  more  dangerous  Idea  can  creep  into  the  Mind  of  a  Judge,  than  the  Imagination, 
that  he  is  wifer  than  the  Law.  I  confine  this  to  no  Judge,  whatever  be  his  Denomination, 
but  extend  it  to  all.  And,  fpeaking  at  the  Bar  of  an  Englijh  Court  of  Juftice,  I  make 
fure  of  your  Lordfhips  Approbation,  when  I  comprize  even  your  Lordfhips,  fitting  in 
Wejlminjter  Hall.  It  is  a  grievous  Example  to  other  Judges.  If  your  Lordfhips  afifume 
this,  fitting  in  Judgment,  why  not  the  King’s  Bench?  Why  not  Commiftioners  of  Oyer 
and  Terminer  ?  If  they  do  fo,  why  not  the  Quarter  Seflions?  Ingenious  Men  may  drain 

the  Law  very  far - but,  to  pervert  it — to  new-model  it - the  Genius  of  our  Conflitution 

fays,  Judges  have  no  fuch  Authority,  nor  fhall  prefume  to  exercife  it. 

The  Lords  then  adjourned  to  the  Chamber  of  Parliament ;  and,  after  fome  Time  pafied 
there,  . 

(See  the  Appendix.) 

the  Houfe  adjourned  again  into  Wejlminfler-Hall ;  when,  after  the  ufual  Proclamation  for 
Silence,  his  Grace  the  Lord  HighSteward,  addrefied  the  Ducheis  ol  Ki  gjton  to  the  fol¬ 
lowing  EffeCt : 

Lord  High  Steward.  Madam,  The  I.ords  have  confidered  of  the  Prayer  you  have  made, 
to 'have  the  Benefit  of  the  Statutes,  and  the  Lords  allow  it  vou. 

»ut,  Madam,  let  me  add,  that  although  very  little  Punifhment,  or  none,  can  now  be  in¬ 
flicted,  the  Feelings  of  your  own  Confcience  will  fupply  that  DefeCt.  And  let  me  give  you 
this  Information  likewife,  that  you  can  never  have  the  like  Benefit  a  Second  Time  ,  but  an¬ 
other  Offence  of  the  fame  Kind  will  be  Capital. 

Madam,  You  are  difeharged,  paying  your  Fees. 

Lord  High  Steward.  My  Lords,  This  Trial  being  at  an  End,  nothing  remains  to  be  done 
here,  but  to  determine  the  Commiflion. 

Lords.  Ay,  ay. 

Lord  High  Steward.  Let  Proclamation  be  made  for  diffolving  the  Commiflion  of  High 

Steward. 

Serjeant  at  Arms.  Oyez  !  oyez  !  oyez  !  Our  Sovereign  Lord  the  King  does  flriCFy 
charge  and  command  all  Manner  of  Perfons  here  prefent,  and  that  have  here  attended,  to 
depart  hence  in  the  Peace  of  God,  and  of  our  faid  Sovereign  Lord  the  King,  for  his  Grace 
my  Lord  High  Steward  of  Great  Britain  intends  now  to  diffolve  his  Commiflion. 

Then  the  White  Staff  being  delivered  to  the  Lord  High  Steward  by  the  Gentleman  Ufher 
of  the  Black  Rod  on  his  Knee,  his  Grace  flood  up  uncovered,  and  holding  the  Staff  in 
both  his  Hands,  broke  it  in  two,  and  declared  the  Commiflion  to  be  diflfoived  ;  and  then* 
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leaving  the  Chair,  came  down  to  the  Wool  pack,  and  faid,  Is  it  your  Lordlhips  Pleafure  to 
adjourn  to  the  Chamber  of  Parliament  ? 

Lords .  Ay,  ay. 

Lord  High  Steward.  This  Houfe  is  adjourned  to  the  Chamber  of  Parliament. 

Then  the  Peers,  and  others,  returned  back  to  the  Chamber  of  Parliament  in  the  fame  Order 
they  came  down,  except  that  his  Royal  Highneis  the  Duke  of  Cumberland  walked  after  the 
Lord  Chancellor. 


APPENDIX. 

Die  Verier  is ,  19  Aprilis  1776. 

ORDERED  by  the  Lords  Spiritual  and  Temporal  in  Parliament  ajHembled,  that  the 
iollowing  Queftions  be  put  to  the  Judges,  viz. 

I.  Whether  a  Sentence  of  the  Spiritual  Court  again  ft  a  Marriage  in  a  Suit  for  Jadtita- 
'tion  of  Marriage  is  conclufive  Evidence  fo  as  to  flop  the  Counfel  for  the  Crown 
from  proving  the  faid  Marriage  in  an  Indidtment  for  Polygamy  ? 

H.  Whether  admitting  fuch  Sentence  to  be  conclufive  upon  fuch  Indidtment,  the  Counfel 
for  the  Crown  may  be  admitted  to  avoid  the  Effc-dt  of  fuch  Sentence,  by  proving 
the  lame  to  have  been  obtained  by  Fraud  or  Collufion  ? 

Whereupon,  The  Lord  Chief  JuJlice  of  the  Court  of  Common  Pleas%  having  conferred 
with  the  Reft  of  the  judges  preient,  delivered  their  unanimous  Opinion  upon  the  laid  Quef¬ 
tions,  with  his  Reafons,  as  follow,  viz. 

My  Lords, 

1 

My  Lord  Chief  Baron,  and  the  Reft  of  my  Brethren,  have  defired  me  to  deliver  their 
Anfwer  to  the  Queftions  your  Lordlhips  have  been  pleafed  to  propound  to  us. 

That  our  Opinion  may  be  the  better  underftood,  it  is  neceffary  to  make  fome  Obfervations 
on  what  has  palled  in  iVrgument  upon  the  Subjedt. 

What  has  been  faid  at  the  Bar  is  certainly  true,  as  a  general  Principle,  that  a  Tranfac- 
tion  between  Two  Parties,  injudicial  Proceedings,  ought  not  to  be  binding  upon  a  Third  ; 
for  it  W'.uld  be  unjuft  to  bind  any  Perfon  who  could  not  be  admitted  to  make  a  Defence, 
or  to  examine  Witr  efies,  or  to  appeal  from  a  Judgment  he  might  think  erroneous ;  and 
therefore  the  Demolitions  of  Witneffes  in  another  Caufe  in  Proof  of  a  Fadt,  the  Verdidt  of  a 
Jury  finding  the  Fadt,  and  the  Judgment  of  the  Court  upon  Fadts  found,  although  Evidence 
againit  the  Parties,  and  all  claiming  under  them,  are  not,  in  general,  to  be  uled  to  the  Pre¬ 
judice  of  Strangers.  There  are  lome  Exceptions  to  this  general  Rule,  founded  upon  parti¬ 
cular  Reafons,  but  not  being  applicable  to  the  prefent  Subjedt,  it  is  unneceffary  to  ftate 
them. 

From  the  Variety  of  Cafes  relative  to  Judgments  being  given  in  Evidence  in  Civil  Suits, 
thefe  Two  Dedudtions  feem  to  follow  as  generally  true.  Firft,  that  the  Judgment  of  a  Court 
of  concurrent  Jurifdidtion,  diredtly  upon  the  Point,  is  as  a  Plea,  a  Bar,  or  as  Evidence, 
conclufive,  between  the  fame  Parties,  upon  the  fame  Matter,  diredtly  in  Queftion  in 
another  Court.  Secondly,  that  the  Judgment  of  a  Court  of  exclufive  Jurifdidtion,  diredtly 
upon  the  Point,  is,  in  like  Manner,  conclufive  upon  the  fame  Matter,  between  the  lame 
Parties,  coming  incidentally  in  Queftion  in  another  Court,  for  a  different  Purpofe.  But 
neither  the  Judgment  of  a  concurrent  or  exclufive  Jurifdidtion  is  Evidence,  of  any  Matter 
which  came  collaterally  in  Queftion,  though  within  their  jurifdidtion  •,  nor  of  any  Matter 
incidentally  cognizable  ;  nor  of  any  Matter  to  be  inferred  by  Argument  from  the 
Judgment. 

Upon  the  Subjedt  of  Marriage,  the  Spiritual  Court  has  the  foie  and  exclufive  Cognizance 
of  queftioning  and  deciding,  diredtly,  the  Legality  of  Marriage  ;  and  of  inforcing,  fpecifically, 
the  Rights  and  Obligations,  refpedting  Perlbns,  depending  upon  it;  but  the  Temporal 
Courts  have  the  foie  Cognizance  of  examining  and  deciding  upon  all  Temporal  Rights  of 
2  Property  ; 
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Property  ;  and,  fo  far  as  fuch  Rights  are  concerned,  they  have  the  inherent  Power  of  de¬ 
ciding  incidentally,  either  upon  the  Fad,  or  the  Legality  of  Marriage,  where  they  lie  in 
the  Way  to  the  Decifion  of  the  proper  Objeds  of  their  Jurifdidion ;  they  do  not  want  or 
require  the  Aid  of  the  Spiritual  Courts*,  nor  has  the  Law  provided  any  legal  Means  of 
fending  to  them  for  their  Opinion  ;  except  where,  in  the  Cafe  of  Marriage,  an  Iffue  is 
joined  upon  the  Record  in  certain  real  Writs,  upon  the  Legality  of  a  Marriage,  or  its  im¬ 
mediate  Confequence,  “  general  Baftardy  ;**  or,  in  like  Manner,  in  fome  other  particular 
Inftances,  lying  peculiarly  in  the  Knowledge  of  their  Courts,  as  Profeffion,  Deprivation* 
and  fome  others  ;  in  thefe  Cafes,  upon  the  Iffue  fo  formed,  the  Mode  of  trying  the  Quef- 
tion  is  by  Reference  to  the  Ordinary,  and  his  Certificate,  when  returned,  received,  and  en¬ 
tered  upon  the  Record  in  the  Temporal  Courts,  is  a  perpetual  and  conclufive  Evidence 
againft  all  the  World,  upon  that  Point  *,  which  exceptionable  Extent,  on  whatever  Reafons 
founded,  was  the  Occafion  of  the  Statute  of  the  9th  of  Henry  VI.  requiring  certain  public  Pro¬ 
clamations  to  be  made  for  Perfons  interefted  to  come  in,  and  be  Parties  to  the  Proceeding. 
But,  even  in  thefe  Cafes,  if  the  Ordinary  fhould  return  no  Certificate,  or  an  inefficient 
one-,  or,  if  the  Iffue  is  accompanied  with  any  fpecial  Circumtfances,  as  if  a  Second  Iffue, 
triable  by  a  Jury,  is  formed  upon  the  fame  Record  ;  or,  if  the  Effed  of  the  fame  Iffue  is 
put  into  another  Form,  a  Jury  is  to  decide,  and  not  the  Ordinary  to  certify,  the  Truth  ; 
and  to  this  Purpofe  Sir  William  Stamford  mentions  a  remarkable  Inftance.  Bigamy  was 
triable  by  the  Bifhop’s  Certificate  *,  but  if  the  Prifoner,  to  avoid  the  Charge,  pleads  that 
the  Second  Efpoufals  were  null  and  void,  becaufe  he  had  a  former  Wife  living,  this  fpe¬ 
cial  Bigamy  was  not  to  be  tried  by  the  Bifhop’s  Certificate. 

So  that  the  Trial  of  Marriage,  either  as  to  Legality,  or  Faff,  was  not  abfolutely,  and 
from  its  Nature,  an  Objed  alieni  fori. 

There  was  a  Time,  when  the  Spiritual  Courts  wifhed  that  their  Determinations  might,  in 
all  Cafes,  be  received  as  authentic  in  the  Temporal  Courts  ;  and  in  that  folemn  Affembly  of 
the  King,  the  Peers,  the  Bilhops,  and  Judges,  convened  for  the  Purpofe  of  fettling  the  De¬ 
mands  of  the  Church,  by  Edward  the  Second,  One  of  the  Claims  was  expreffed  in  thefe 
Words  :  “  Si  aliqua  Caufa,  vel  Negotium ,  cujus  Cognitio  fpeblat  ad  forum  Ec cleft ajiicum , 

16  et  coram  ecclefiaftico  Judice  fuerit  fententialiter  T erminatum ,  et  tranfierit  in  Rem  judi- 
“  cat  am,  nec  -per  Appellationem  fuerit  fufpenfum ;  et  pofmodum ,  coram  Judice  Secularly 
“  fuper  eadem  Re ,  inter  eafdem  Perfonas ,  Quaftio  moveatur ,  et  provetur  per  Pejles  vel 
“  Injtrumenta ,  talis  Exceptio  in  foro  feculari  non  admit  t  at  ur."  The  Anfwer  to  which  De¬ 
mand  was  expreffed  in  this  Manner :  “  Quando  eadem  Caufa ,  diverfis  rationibus  coram 
“  Judicibus  ecclefiajlicis ,  et  Secularibus ,  venlilatur ,  dicunt ,  quod  ( non  obflante  Ecclefiaftico 
“  Judicio)  Curia  Regis  ipfum  tr ablet  Negotium ,  ut  ftbi  expedire  videtur For  whicn  Lord 
Coke  gives  this  Reafon,  Second  Inftitute,  C.  22.  “  For  the  Spiritual  Judges  Proceedings 

“  are  for  the  Corredion  of  the  Spiritual  Inner  Man,  and  pro  Salute  Animce ,  to  enjoin 
“  him  Penance  ;  and  the  judges  of  the  Common  Law  proceed  to  give  Damages  and  Re- 
<c  compence  for  the  Wrong  and  Injury  done,”  and  then  adds,  “  and  fo  this  Article  was 
“  defervedly  rejected. ’* 

And  the  fame  Demand  was  made,  and  received  the  fame  Anfwer,  in  the  Third  Year  of 
King  James  the  Firff. 

It  is  to  be  obferved,  that  this  Demand  related  only  to  Civil  Suits  between  the  fame 
Parties;  and  that  the  Sentence  fhould  be  received  as  a  Plea  in  Bar.  But  this  Attempt  and 
Mifcarriage  did  not  prevent  the  Temporal  Courts  from  fhewing  the  fame  Refped  to  their 
Proceedings,  as  they  did  to  thofe  in  other  Courts.  And  therefore  where,  in  Civil  Caufes, 
they  found  the  Queftion  of  Marriage  diredly  determined  by  the  Ecclefiaftical  Courts,  they 
received  the  Sentence,  though  not  as  a  Plea,  yet  as  Proof  of  the  Fad ;  it  being  an  Autho¬ 
rity  accredited  in  a  judicial  Proceeding  by  a  Courc  of  competent  Jurifdidion  ;  but  ftill  they 
received  it  upon  the  fame  Principles,  and  fubjed  to  the  fame  Rules,  by  which  they  admit 
the  Ads  of  other  Courts. 

Hence  a  Sentence  of  Nullity,  and  a  Sentence  in  Affirmance  of  a  Marriage,  have  been 
received  as  conclufive  Evidence  on  a  Queftion  of  Legitimacy  arifing  incidentally  upon  a 
Claim  to  a  real  Eftate. 

A  Sentence  in  a  Caufe  of  Jaditation  has  been  received  upon  a  Title  in  Ejedment,  as  Evi¬ 
dence  againft  a  Marriage,  and,  in  like  Manner  in  perfonal  Adions,  immediately  founded  on 
a  fuppofed  Marriage. 

So  a  dired  Sentence,  in  a  Suit  upon  a  Promife  of  Marriage,  againft  the  Contrad,  has 
teen  admitted  as  Evidence  againft  fuch  Contrad,  in  an  Adion  brought  upon  the  fame  Pro- 
-  '  ~  ”  mife 
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mife  for  Damages,  it  being  a  diredt  Sentence  of  a  competent  Court,  difpreving  the  Ground 
of  the  Adlion. 

So  a  Sentence  of  Nullity  is  equally  Evidence  in  a  perfonal  Adlion  againft  a  Defence 
founded  upon  a  fuppofed  Coverture. 

But  in  all  thefe  Cafes,  the  Parties  to  the  Suits,  or  at  leaf!  the  Parties  againft  whom  the 
Evidence  was  received,  were  Parties  to  the  Sentence,  and  had  acquiefted  under  it;-  or 
claimed  under  thofe  who  were  Parties,  and  had  acquiefced.- 

But  although  the  Law  ftands  thus  with  regard  to  Civil  Suits,  Proceedings  in  Matters  of 
Crime,  and  efpecially  of  Felony,  fall  under  a  different  Confideration  :  Firft,  becaufe  the 
Parties  are  not  the  fame  ;  for  the  King,  in  whom  the  Truft  of  profecuting  public  Offences  is 
vefted,  and  which  is  executed  by  his  immediate  Orders,  or  in  his  Name  by  fome  i'rolecutor, 
is  no  Party  to  fuch  Proceedings  in  the  Ecclefiaftical  Court,  and  cannot  be  admitted  to  de¬ 
fend,  examine  Witneffes,  in  any  Manner  intervene,  or  appeal.  Secondly,  fuch  Doctrines 
would  tend  to  give  the  Spiritual  Courts,  which  are  not  permitted  to  exercife  any  judicial 
Cognizance  in  Matters  of  Crime,  an  immediate  Influence  in  Trials  for  Offences,  and  to  draw 
the  Decifion  from  the  Courfe  of  the  Common  Law,  to  which  it  foleiy  and  peculiarly 
belongs. 

The  Ground  of  the  judicial  Powers  given  to  Ecclefiaftical  Courts  is,  merely,  of  a  Spiri¬ 
tual  Confideration,  pro  Ccrreftione  morum ,  et  pro  Salute  Anima .  They  are  therefore  ad- 
dreffed  to  the  Confcience  of  the  Party.  But  one  great  Objedt  of  Temporal  Jurifdidlion  is  the 
public  Peace  ;  and  Crimes  againft  the  public  Peace  are  wholly,  and  in  all  their  Parts,  of  Tem¬ 
poral  Cognizance  alone.  A  Felony  by  Common  Law  was  always  fo.  A  Felony  by  Statute 
becomes- fo  at  the  Moment  of  its  Inftitution.  The  Temporal  Courts  alone  can  expound  the 
Law,  and  judge  of  the  Crime,  and  its  Proofs  ;  in  doing  fo,  they  muft  fee  with  their  own 
Eyes,  and  try  by  their  own  Rules,  that  is,  by  the  Common  Law  of  the  Land  ;  it  is  the 
Truft  and  fworn  Duty  of  their  Office. 

When  the  Adis  of  Henry  the  Eighth  firft  declared  what  Marriages  ffiould  be  lawful,  and 
what  inceftuous,  the  Temporal  Courts,  though  they  had  before  no  Juril'didlion,  and  the 
Adis  did  not  by  exprefs  Words  give  them  any  upon  the  Point,  decided,  incidentally,  upon 
the  Conftrudlion,  declared  what  Marriages  came  within  the  hevitical  Degrees,  and  prohi¬ 
bited  the  Spiritual  Courts  from  giving  or  proceeding  upon  any  other  Conftrudlion. 

Whilft  an  ancient  Statute  fubflfted  (2  H.  IV.  15.)  by  which  perfonal  Puniffiment  was  in¬ 
curred  on  holding  heretical  Dodtrines,  the  Temporal  Courts  took  Notice,  incidentally,  whe¬ 
ther  the  Tenet  was  heretical  or  not ;  for  “  the  King’s  Courts  will  examine  all  Things  or- 
“  dained  by  Statute.” 

When  the  Stacute  of  IV.  III.  made  certain  blafphemous  Dodtrines  a  Temporal  Crime,  the 
Temporal  Courts  alone  could  determine,  whether  the  Dodlrine  complained  of  was  blafphemous 
fo  as  to  conftitute  the  Crime. 

If  a  Man  fhould  be  indidted  for  taking  a  Woman  by  Force  and  marrying  her  ;  or  for  mar¬ 
rying  a  Child  without  her  Father’s  Confent ;  or  for  a  Rape,  where  the  Defence  is,  that  “  the 
“  Woman  is  his  Wife  in  all  thefe  Cafes,  the  Temporal  Courts  are  bound  to  try  the  Pri- 
foner  by  the  Rules  and  Courfe  of  the  Common  Law,  and,  incidentally,  to  determine  what  is 
heretical,  and  what  is  blafphemous  •,  and  whether  it  was  a  Marriage  within  the  Statute  ;  a 
Marriage  without  Confent  ;  and  whether,  in  the  laft  Cafe,  the  Woman  was  his  Wife:  But 
if  they  fhould  happen  to  find,  that  Sentences,  in  the  refpedliveCafes,  had  been  given  in  the  Spi¬ 
ritual  Court  upon  the  Hcrefy,  the  blafphemous  Dodtrines,  the  Marriage  by  Force,  the  Mar¬ 
riage  without  Confent,  and  the  Marriage  on  the  Rape;  and  the  Court  muft  receive  fuch 
Sentences  as  concluflve  Evidence,  in  the  firft  Inftance,  without  looking  into  the  Cafe,  it 
would  veft  the  fubftantial  and  effedtive  Decifion,  though  not  the  Cognizance,  of  the  Crimes, 
in  the  Spiritual  Court,  and  leave  to  the  Jury,  and  the  Temporal  Courts,  nothing  but  a 
nominal  Form  of  Proceeding,  upon  what  would  amount  to  a  predetermined  Convidtion  or 
Acquittal;  which  muft  have  the  Effect  of  a  real  Prohibition,  fince  it  would  be  in  vain  to 
prefer  an  Indidlment,  where  an  Adt  of  a  foreign  Court  fhall,  at  once,  feal  up  the  Lips  of 
the  Witneffes,  the  Jury,  and  the  Court,  and  put  an  intire  Stop  to  the  Proceeding. 

And  yet  it  is  true,  that  the  Spiritual  Couits  have  no  Jurifdidlion,  diredtly  or  indircdtly,  in 
any  Matter  not  altogether  Spiritual  ;  and  it  is  equally  true,  that  the  Temporal  Courts  have 
the  foie  and  intire  Cognizance  of  Crimes,  which  ase  wholly  and  altogether  Temporal  in 
their  Nature. 

And  if  the  Rule  of  Evidence  muft  be,  as  it  is  often  declared  to  be,  reciprocal  ;  and 
that,  in  all  Cafes,  in  which  Sentences,  favourable  to  the  Prifoner,  are  to  be  admitted  as 
conclufive  Evidence  for  him;  the  Sentences,  if  unfavourable  to  the  Priloner,  are  in  like 
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Manner  conclufi've  Evidence  againft  him  ;  in  what  Situation  mu  ft  the  Prifoners  be,  whofe 
Life,  or  Liberty,  or  Property,  or  Fame  refts  on  the  Judgment  of  Courts,  which  have  no 
Jurifdidion  over  them  in  the  Predicament  in  which  they  ftand  ?  and  in  what  Situation  are 
the  Judges  of  the  Common  Law,  who  muft  condemn,  on  the  Word  of  an  Ecdefiaftical 
Judge,  without  exercifing  any  Judgment  of  their  own? 

The  Spiritual  Court  alone  can  deprive  a  Clergyman  :  Felony  is  a  good  Cau'e  of  Depri¬ 
vation:  Yet  in  Lord  Hobart's  Reports  it  is  held,  that  they  cannot  proceed  to  deprive  for 
Felony,  before  the  Felony  has  been  tried  at  Law  ;  and  although,  after  Conviction,  they  may 
ad  upon  That,  and  make  the  Conviction  a  Ground  of  Deprivation,  neither  Side  can  prove 
or  difprove  any  Thing  againft  the  Verdidt ;  becaufe,  as  that  very  learned  Judge  declares, 

“  it  would  be  to  determine,  though  not  capitally,  upon  a  Capital  Crime,  and  thereby  judge 
“  of  the  Nature  of  the  Crime  and  the  Validity  of  the  Proofs ;  neither  of  which  belongs  to 
“  them  to  do.” 

If  therefore  fuch  a  Sentence,  even  upon  a  Matter  within  their  Jurifdidion,  and  before  a 
Felony  committed,  fhould  be  conclufive  Evidence  on  a  Trial  for  a  Felonv  committed  after, 
the  Opinion  of  a  Judge,  incompetent  to  the  Purpofe,  refulting  (for  aught  appears,)  from 
incompetent  Proofs  (as  fuppofe  the  Suppletory  Oath)  will  dired,  or  rule,  a  Jury  and  a  Court 
of  competent  Jurifdidion,  without  confronting  any  Witneftes,  or  hearing  any  Proofs  :  For 
the  Queftion  ilippofes,  and  the  Truth  is,  that  the  Temporal  Court  does  not  and  cannot 
examine,  whether  the  Sentence  is  a  juft  Conclufion  from  the  Cafe,  either  in  Law  or  Fad  ; 
and  the  Difficulty  will  not  be  removed  by  prefuming,  that  every  Court  determines  rightly, 
becaufe  it  muft  be  prefumed  too,  that  the  Parties  did  Right  in  bringing  the  full  and  true 
Cafe  before  the  Court ;  and  if  they  did,  ftill  the  Court  will  have  determined  rightly  by 
Ecdefiaftical  Laws  and  Rules,  and  not  by  thofe  Laws  and  Rules  by  which  Criminals  are  to 
ftand  or  fall  in  this  Country. 

If  the  Reafon  for  receiving  fuch  Sentence  is,  becaufe  it  is  the  Judgment  of  a  Court 
competent  to  the  Inquiry  then  before  them  ;  from  the  fame  Reafon*  the  Determination  of 
Two  Juftices  of  the  Peace  upon  the  Fad  or  Validity  of  a  Marriage,  in  adjudging  a  Place  of 
Settlement,  may  hereafter  be  offered  as  Evidence,  and  give  the  Law  to  the  higheft  Court 
of  Criminal  Jurifdidion. 

But  if  a  aired  Sentence  upon  the  identical  Queftion,  in  a  Matrimonial  Caufe,  fhould 
be  admitted  as  Evidence  (though  fuch  Sentence  againft  the  Marriage  has  not  the  Force  of 
a  final  Decifion,  that  there  was  none)  yet  a  Caufe  of  Jaditation  is  of  a  different  Nature  •,  it  is 
ranked  as  a  Caufe  of  Defamation  only,  and  not  as  a  Matrimonial  Caufe,  unlefs  where  the 
Defendant  pleads  a  Marriage  ;  and  whether  it  continues  a  Matrimonial  Caufe  throughout, 
as  fome  fay,  or  ceales  to  be  fo  on  Failure  of  proving  a  Marriage,  as  others  have  faid,  ftill  the 
Sentence  has  only  a  negative  and  qualified  Effed,  viz.  “  That  the  Party  has  failed  in  his 
“  Proof,  and  that  the  Libellant  is  free  from  all  Matrimonial  Contrad,  as  far  as  yet  appears 
leaving  it  open  to  new  Proofs  of  the  fame  Marriage  in  the  fame  Caufe,  or  to  any  Proofs  of 
That  or  any  other  Marriage  in  another  Caufe  :  And  if  fuch  Sentence  is  no  Plea  to  a  new 
Suit  there,  and  does  not  conclude  the  Court  which  pronounces,  it  cannot  conclude  a  Court, 
which  receives  the  Sentence,  from  going  into  new  Proofs  to  make  out  That  or  any  other 
Marriage. 

So  that  admitting  the  Sentence  in  its  full  Extent  and  Import,  it  only  proves,  that  it  did 
not  yet  appear  that  they  were  married,  and  not,  that  they  were  not  married  at  all  :  And, 
by  the  Rule  laid  down  by  Lord  Chief  Juftice  Holt ,  fuch  Sentence  can  be  no  Proof  of  any 
Thng  to  be  inferred  by  Argument  from  it;  and  therefore  it  is  not  to  be  inferred,  that  there 
was  no  Marriage  at  any  Time  or  Place,  becaufe  the  Court  had  not  then  fufficicnt  Evidence  to 
prove  a  Marriage  at  a  particular  Time  and  Place.  That  Sentence,  and  this  Judgment,  may 
ftand  well  together,  and  both  Propofitions  be  equally  true  ;  it  may  be  true,  that  the  Spiritual 
Court  had  not  then  fufficient  Proof  of  the  Marriage  fpecified,  and  that  your  Lordlhips  may 
now,  unfortunately,  find  fufficient  Proof  of  fome  Marriage. 

But  if  it  was  a  di red  and  decifive  Sentence  upon  the  Point,  and,  as  it  ftands,  to  be  admitted 
as  conclufive  Evidence  upon  the  Court,  and  not  to  be  impeached  from  within  ;  yet,  like  ail 
other  Atls  of  the  higheft  Judicial  Authority,  it  is  impeachable  from  without;  although  it 
is  not  permitted  to  Ihevv  that  the  Court  was  mift often ,  it  may  be  fhewn  that  they  were 
mi fled . 

Fraud  is  an  extrinfic  collateral  Ad,  which  vitiates  the  moft  folemn  Proceedings  of 
Courts  of  Juftice.  Lord  Coke  fays,  it  avoids  all  Judicial  Ads,  Ecdefiaftical  or  Tem- 

Civil  Suits  all  Strangers  may  falfify,  for  Covin.,  either  Fines,  or  real  or  feigned  Re¬ 
coveries  ;  and  even  a  Recovery  by  a  juft  Title,  if  Collufion  was  pradifed  to  prevent  a  fair 

Defence  ; 
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Defence  ;  and  this,  whether  the  Covin  is  apparent  upon  the  Record,  as  not  eftoining,  or  not 
demanding  the  View,  or  by  fullering  Judgment  by  Confeftion  or  Default  ;  or  extrinfic,  as 
not  pleading  a  Releafe,  collateral  Warranty,  or  other  advantageous  Pleas. 

In  Criminal  Proceedings  if  an  Offender  is  convided  of  Felony  on  Confeflion,  or  is  outlawed, 
not  only  the  Time  of  tne  Felony,  but  the  Felony  itfelf  may  be  traverfed  by  a  Purchafer, 
whofe  Conveyance  would  be  affected  as  it  Hands  •,  and,  even  after  a  Convidion  by  Verdid, 
he  may  traverfe  the  Time. 

In  the  Proceedings  of  the  Ecclefiajlical  Court  the  fame  Rule  holds.  In  Dyer  there  is  an 
Inftance  of  a  Second  Adminiftration,  fraudulently  obtained,  to  defeat  an  Execution  at  Law 
againft  die  Firft  *  and  the  Fad;  being  admitted  by  Demurrer,  the  Court  pronounced  againft 
the  fraudulent  Adminiftration.  In  another  Inftance  an  Adminiftration  had  been  fraudule;  t’y 
revoked  \  and  the  Fad  being  denied,  Iffue  was  joined  upon  it ;  and  the  Collufion  being 
found  by  a  Jury,  the  Court  gave  Judgment  againft  it. 

In  the  more  modern  Cafes,  the  Queftion  fee  ms  to  have  been,  Whether  the  Parties 
Ihould  be  permitted  to  prove  Collufion  j  and  not  feeming  to  doubt  but  that  Strangers 
might. 

So  that  Collufion,  being  a  Matter  extrinfic  of  the  Caufe,  may  be  imputed  by  a  Stranger, 
and  tried  by  a  Jury,  and  determined  by  the  Courts  of  Temporal  Jurifdidion. 

And  if  Fraud  will  vitiate  the  Judicial  Ads  of  the  Temporal  Courts,  there  feems  as  much 
Reafon  to  prevent  the  Mifchiefs  arifing  from  Collufion  in  the  Ecclefiaftical  Courts,  which, 
from  the  Nature  of  their  Proceedings,  are  at  leaft  as  much  expofed,  and  which  We  find 
have  been,  in  Fad,  as  much  expofed,  to  be  pradifed  upon  for  fmifterPurpofes,  as  theCourts 
in  IVeJlminJler  Hall. 

We  are  therefore  unanimoufly  of  Opinion : 

Firft,  That  a  Sentence  in  the  Spiritual  Court  againft  a  Marriage  in  a  Suit  of  Jaditation  of 
Marriage  is  not  conclufive  Evidence,  fo  as  to  ftop  the  Counfel  for  the  Crown  from  proving 
the  Marriage  in  an  Indidment  for  Polygamy. 

But  Secondly,  Admitting  fuch  Sentence  to  be  conclufive  upon  fuch  Indidment,  the  Counfel 
for  the  Crown  may  be  admitted  to  avoid  the  Effed  of  fuch  Sentence,  by  proving  the  fame 
to  have  been  obtained  by  Fraud  or  Collufion. 


Die  Sabbatiy  20 °  Aprilis  1776. 

ORDERED  by  the  Lords  Spiritual  and  Temporal  in  Parliament  aflembled,  That 
the  Lord  Chief  Juftice  of  the  Court  of  Common  Pleas  be,  and  he  is  hereby  defired 
to,  favour  this  Houfe  with  a  Copy  of  his  Argument  upon  the  Queftions  propofed  to  the 
Judges  by  this  Houfe  Yefterday, 


Die  Dunce ,  22 0  Aprilis  1776. 

ORDERED  by  the  Lords  Spiritual  and  Temporal  in  Parliamet  aflembled,  That  the 
following  Queftion  be  put  to  the  Judges,  viz. 

Whether  a  Peerefs  convided  by  her  Peers  of  a  Clergyable  Felony  is  by  Law 
intitled  to  the  Benefit  of  the  Statutes,  fo  as  to  excufe  her  from  Capital 
Punifhment,  without  being  burnt  in  the  Hand,  or  being  liable  to  any  Im- 
prifonment  ? 
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Whereupon,  the  Lord  Chief  Baron  of  the  Court  of  Exchequer ,  having  conferred  with 
the  reft  of  the  Judges  prefect,  delivered  their  unanimous  Opinion  upon  the  laid  Qurftior, 
with  his  Realbns,  as  follow,  viz. 

My  Lords, 

'"jp  H  E  Queftion  propofed  by  your  Lordfhips  for  our  Opinion  is, 

Whether  a  Peerefs  convidted  by  her  Peers  of  a  Clergyable  Felony  is  by  Law 
intitled  to  the  Benefit  of  the  Statutes,  fo  as  to  excufe  her .  from  Capital 
Punifhment,!  without  being  burnt  in  the  Hand,  or  being  liable  to  any  Im- 
prifonment  ? 

My  Lords,  Your  Lordfhips  would  probably  expeff,  that  on  a  Queftion  of  this  Importance 
the  Judges  would  have  defired  Time  to  have  confidered  of  it-,  but,  as  it  was  eafy  to  forelee 
from  the  Firft  Appointment  of  this  Trial,  that  a  Queftion  of  this  Sort  would  probably  arife,  we 
have  all  looked  into  the  feveral  Statutes,  from  which  any  Light  could  be  expended  ;  and  as  on 
fuch  a  Confideration  we  have  been  able  to  form  an  Opinion,  in  which  we  all  concur,  we 
thought  it  our  Duty  to  deliver  it  immediately,  and  not  obftrudt  the  publick  Bufinefs  by 
unnecefifarily  protradling  this  Trial,  which  has  already  taken  up  fo  much  of  your  Lordships 
Time. 

I  am  therefore  authorized  by  my  Brothers  to  fay,  we  all  concur  in  Opinion,  that  a 
Peerefs  convidted  by  her  Peers  of  a  Clergyable  Felony  is  by  Law  intitled  to  the  Benefit  of 
the  Statutes,  fo  as  to  excufe  her  from  Capital  Punifhment,  without  being  burnt  in  the  Hand, 
or  being  liable  to  any  Imprifonment. 

My  Lords,  The  Queftion  depends  on  feveral  A<5ts  of  Parliament;  the  Firft  I  fhall  trouble 
your  Lordfhips  with,  is  the  29  Hen.  VI.  c.  9,  which  recites,  “  that  by  Magna  Chart  a  no 
“  Freeman  fhall  be  taken,  or  imprifoned,  or  dififeifed  of  his  Freehold,  or  his  Liberties  or  free 
“  Cuftoms,  or  fhall  be  outlawed,  or  in  any  wife  deftroyed,  that  is,  forejudged  of  Life  or 
“  Limb,  or  put  to  Death,  or  fhall  be  condemned  at  the  King’s  Suit,  either  Before  the 
“  King  in  his  Bench,  that  is,  the  King’s  Bench,  or  before  any  other  Com miftioner  or  Judge 
<c  whatfoever,  but  by  the  lawful  Judgment  of  his  Peers,  or  by  the  Law  of  the  Land;  in 

“  which  Statute,  that  is,  Magna  Charta ,  no  Mention  is  made  how  Women,  Ladies  of 

“  great  Eftate  in  refpedt  of  their  Hufbands  Peers  of  the  Land,  married  or  foie,  that  is  to 
“  fay,  Duchefifes,  Countefles,  or  Baronefies,  fhall  be  put  to  anfwer,  or  before  whit  Judges 
“  that  they  fhall  be  judged  upon  Indidftmcnts  of  Treafons  or  Felonies  by  them  committed 
“  or  done  j  in  regard  whereof  it  is  a  Doubt  in  the  Law  of  England ,  before  whom  and  by 

tc  whom  fuch  Ladies  fo  indi&ed  fhall  be  put  to  anfwer  and  be  judged  :  Our  laid  Lord 

“  the  King,  willing  to  put  out  fuch  Ambiguities  and  Doubts,  hath  declared  by  Authority 
“  aforefaid,  that  fuch  Ladies  fo  indifted,  or  hereafter  to  be  indifled,  of  any  Treafon  cr 
“  Felony  by  them  done  or  hereafter  to  be  done,  whether  they  be  married  or  foie,  that  they 
“  thereof  fhall  be  brought  to  anfwer,  and  put  to  anfwer  and  judged  before  fuch  Judges  and 
“  Peers  of  the  Realm,  as  Peers  of  the  Realm  fhould  be  if  they  were  indidted  or  impeached 
“  of  fuch  Treafons  or  Felonies  done  or  hereafter  to  be  done,  and  in  like  ( autiel )  Manner 
“  and  Form,  and  none  otherwife.” 

Your  Lordfhips  will  obferve,  that  this  Statute  does  not  introduce  a  new  Law,  but  is  a 
declarative  Law,  expl lining  what  the  true  Meaning  of  Magna  Charta  was.  Peers  in  that 
Statute  means  Equals;  and  therefore  any  of  the  Nobility  muft  by  Magna  Charta  be  tried 
by  the  Nobility  who  are  their  Peers;  for  all  Nobility,  whether  Barons  the  loweft,  cr  Dukes 
the  higheft,  Degree  of  Nobility,  are  all  Equals  in  this  Refpedt:  And  Lord  Coke ,  2  Inft.  45, 
fays,  “  Though  Duchefies,  Counceffes,  and  Baronefies  are  only  named  in  this  declaratory 
“  Statute,  and  Marchionefies  and  Vifcounteffes  are  omitted,  notwichftanding,  they  are  afo 
“  comprehended  in  this  29th  Chapter  of  Magna  Charta .” 

Peers,  though  originally  meaning  only  Equals,  is  now  by  common  Ufe  applied  to  a 
particular  Part  of  the  Nation,  diftinguifhed  from  the  reft  by  fuperior  Rank  and  Privileges, 
which  they  derive  from  the  King  originally  by  Writ  or  Letters  Patents  granted  to  them  or 
their  Anceftors  ;  and  in  Cafes  of  fuch  Ladies  as  are  not  fo  ennobled,  they  obtain  that 
Nobility  by  Marriage  to  thofe  who  are  fo  ennobled. 

As  the  next  Statute,  1  E.  VI.  c.  12,  f.  14 ,  fpeaks  of  the  Benefit  of  Clergy,  it  will  he 
necefiary  to  fay  fomething  upon  that  Subject.  Lord  Hale,  in  his  Second  Volume  of  his 
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Hiflory  of  Pleas  of  the  Crown,  Page  323,  fays,  that  “  anciently  Princes  and  States 
“  converted  to  Chriftianity  granted  the  Clergy  Exemptions  of  Places  confecrated  to  Religious 
“  Duties  from  Arrefts  for  Crimes,  which  was  the  Original  of  Sandluaries ;  and  Second* 
“  Exemptions  of  their  Perfons  from  Criminal  Proceedings  in  fome  Cafes  capital  before 
“  fecular  Judges,  which  was  the  true  Original  of  this  Privilegium  Clericale .  The  Clergy 
“  increafing  in  Wealth,  Power,  Honour,  Number,  and  Interefl  claimed  as  a  Right  what 
“  they  at  firft  obtained  by  the  Favour  of  Princes  and  States,  and  by  degrees  extended 
“  thefe  Exemptions  to  all  that  had  any  Kind  of  fubordinate  Miniftration  relative  to  the 
“  Church.” 

Thefe  Exemptions  never  rofe  to  fo  great  an  Heighth  in  this  Kingdom  as  in  other  Places  ; 
and  therefore  the  Clergy  were  not  exempted  here  from  Civil  Suits,  nor  was  this  Privilegium 
Clericale  allowed  in  the  loweft  Crimes  not  Capital,  nor  wherein  they  were  not  to  lofe  Life 
or  Limb,  nor  in  High  Treafon  touching  the  King  himfelf,  or  his  Royal  Majefty  :  But  by 
25  E.  III.  c.  4,  de  Clero ,  in  all  other  Felonies  the  Ordinary  might  demand  the  Prifoner  as 
a  Clerk,  or  the  Priloner  himfelf  might  demand  the  Benefit  of  the  Clergy.  The  Canon  Law 
gave  the  Privilege  only  to  Men  in  Holy  Orders :  Our  Law,  in  Favour  to  Learning  and  the 
Defire  of  the  Englijh  Bifhops,  extended  to  Lay  Clerks,  i.  e.  any  Layman,  that  by  reafon  of 
his  Ability  to  read  was  in  a  Poffibility  of  being  made  a  Prieft.  C.  J.  Preby ,  State  Trials, 
Vol.  V.  1 71.  The  Means  of  trying,  whether  he  was  intitled  to  it,  was  by  Reading  :  If  he 
could  read,  he  was  delivered  to  the  Ordinary,  that  is,  the  Bifhop,  or  the  Perfon  who  had 
ordinary  Jurifdidtion  there;  but  the  Ordinary  was  fo  much  the  Minifler  of  the  Temporal 
Courts,  and  fo  fubordinate  to  them,  that  if  the  Ordinary  refufed  to  let  the  Prifoner  read, 
the  Temporal  Court  could  controul,  and  order  a  Book  to  be  delivered  to  him  ;  and  if 
the  Ordinary  faid  he  could  read  when  he  could  not,  or  vice  vcrfd,  that  he  could  not  read 
when  in  Reality  he  could,  the  Temporal  Courts  gave  Judgment  according  to  the  Truth  of 
the  Cafe  ;  and  thofe  Courts  likewife  directed,  whether  the  Prifoner  fhould  be  delivered  to  the 
Ordinary  with  Purgation,  or  without  Purgation  :  In  the  laft  Cafe  they  were  to  be  kept  in 
the  Ordinary’s  Prilon  for  Life.  If  delivered  with  Purgation,  then  the  Ordinary  tried  him 
for  the  Fact,  whereof  he  was  accufed,  by  a  Jury  of  Twelve  Clerks  ;  and  if  he  was  acquitted, 
as  was  generally  the  Cafe,  he  was  difcharged  out  of  Prifon.  Purgation  was  the  Convidl’s 
clearing  himfelf  of  the  Crime  by  his  own  Oath,  and  the  Oaths  or  Verdidt  of  an  Inqueft  of 
Twelve  Clerks  as  Compurgators.  The  Proceeding  was  before  the  Ordinary;  and  old  Books 
fpeak  of  their  making  Proclamation  for  Perfons  to  come  in  againft  his  Purgation,  and  of 
their  enquiring  into  his  Life,  Converfation,  and  Fame,  and  of  other  Formalities ;  in  all 
which,  feveral  Statutes  fay,  there  were  great  Abufes. 

The  Statute  4  H.  VII.  c.  13,  reciting  that  “  uponTruft  of  the  Privilege  of  the  Church 
“  divers  Perfons  have  been  the  more  bold  to  commit  Murder,  Rape,  Robbery,  Theft,  and 
44  all  other  mifehievous  Deeds,  becaufe  they  have  been  continually  admitted  to  the  Benefit 
“  of  the  Clergy,  as  oft  as  they  offended  It  enadts,  that  “  every  Perfon  not  being 
44  within  Orders,  which  hath  once  been  admitted  to  the  Benefit  of  his  Clergy,  being  again 
“  arraigned  of  any  fuch  Offence,  be  not  admitted  to  have  the  Benefit  or  Privilege  of  the 
“  Clergy  ;  and  that  every  Perfon  fo  convidted  for  Murder  (which  was  then  a  Clergyable 
“  Offence)  fhould  be  marked  with  an  M  on  the  Brawn  of  the  left  Thumb;  and  if  he  be 
“  for  any  other  Felony,  to  be  marked  with  a  T  in  the  fame  Place  of  the  Thumb  ;  and 
44  thole  Marks  to  be  made  by  the  Gaoler  openly  in  the  Court  before  the  Judge,  before  that 
44  fuch  Perfon  be  delivered  to  the  Ordinary.” 

This  Statute  prevented  Laymen  having  their  Clergy  more  than  once;  and  the 
Branding  anfwered  the  Purpofe  of  difeovering,  whether  they  had  the  Benefit  of  their 
Clergy  before,  though  it  was  neceffary  to  prove  it  by  other  Means,  to  prevent  their  having 
Clergy  a  Second  Time. 

The  1  E.  VI.  c.  12,  will  come  next  to  be  confidered  ;  which,  after  repealing  feveral 
new-created  Treafons  and  Felonies,  and  taking  away  Clergy  in  feveral  other  Felonies,  in 
Sec.  14,  enadts,  that  44  in  all  and  every  Cafe,  where  any  of  the  King’s  Majefty’s  Subjects 
44  fhall  and  may,  upon  his  Prayer,  have  the  Privilege  of  Clergy  as  a  Clerk  Convidt  that 
“  may  make  Purgation;  in  all  thefe  Cafes  and  every  of  them,  and  alfo  in  all  and  every 
44  Cafe  and  Cafes  of  Felony,  wherein  the  Privilege  and  Benefit  of  Clergy  is  retrained, 

44  excepted,  or  taken  away  by  this  Statute  (wilful  Murder  and  poifoning  of  Malice  prepenfed 
‘‘•only  excepted)  the  Lord  and  Lords  of  the  Parliament,  and  Peer  and  Peers  of  the  Realm, 

44  having  Place  and  Voice  in  Parliament,  fhall  by  virtue  of  this  prefent  Adt,  of  Common 
44  Grace,  upon  his  or  their  Requeft  or  Prayer,  alledging  that  he  is  a  Lord  or  Peer  of 
44  this  Realm,  and  claiming  the  Benefit  of  this  Adi,  though  he  cannot  read,  without  any 
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44  Burning  in  the  Hand,  Lofs  of  Inheritance,  or  Corruption  of  his  Blood,  be  adjudged, 

“  deemed,  taken,  and  ufed,  for  his  Firft  Time  only,  to  all  Inrents,  Conftrudions,  and 
<s  Purpofes  as  a  Clerk  Convict,  and  fhall  be  in  Cafe  of  a  Clerk  Convid  which  may  make  .. 
“  Purgation,  without  any  further  or  other  Benefit  or  Privilege  of  Clergy  to  any  fuch  Lord 
“  or  Peer  from  thenceforth  at  any  Time  after  for  any  Caufe  to  be  allowed,  adjudged,  or 
“  admitted  ;  any  Law,  Statute,  Ufage,  or  Cuftom,  or  any  other  Thing  to  the  contrary 
<{  notwithftanding  :  Provided  always,  that  if  any  of  the  faid  Lords  of  the  Parliament,  or 
4t  any  of  the  Peers  of  this  Realm  for  the  Time  being,  fhall  fortune  to  be  indided  of  any 
44  of  the  Offences  limited  in  this  Ad,  that  then  they  and  every  of  them  fhall  have  his  or 
“  their  Trial  by  their  Peers,  as  it  haih  been  ufed  heretofore  in  Cafes  of  Treafond* 

From  the  Time  of  this  Statute,  whenever  a  Peer  has  been  convicted  of  any  Felony,  for 
which  a  Commoner  might  have  the  Benefit  of  Clergy,  fuch  Peer,  on  praying  the  Benefit 
of  this  Statute,  has  always  been  difcharged  without  burning  or  delivering  to  the  Ordinary : 
And  there  are  a  Series  of  Precedents  from  Lord  Mor ley’s  Cafe,  1666,  till  one  in  this 
Reign  as  late  as  1765  ;  and  C.  J.  Treby  fays,  44  the  Statute  1  E.  VI.  exempts  the  Peers 
44  convid  of  Clergyable  Felonies  from  Burning  in  the  Hand,  and  virtually  repeals  the  Statute, 

44  4  H.  VII.  as  to  fo  much;  and  the  Statute  18  Eliz.  requires  Burning  in  the  Hand  only 
44  according  to  the  Statute  in  that  Behalf  before  provided  :  And  there  being  no  Statute 
“  then  or  now  in  Force  to  fubjeCt  Peers  to  fuch  Brand,  they  are  in  fuch  Cafe  (upon  the 
“  allowing  the  Benefit  of  the  faid  Statute  of  E.  VI.  which  is  as  much  as  Clergy  without 
44  Reading  or  Burning)  freed  from  Difcredit  and  other  Penalties  of  the  Felony,  as  mudh 
44  as  Commoners  are  by  having  Clergy  formally  allowed,  and  being  burnt.  State  Trials, 

44  Vol.  V.  170.”  And  he  fays,  44  a  Peer  fhall  have  this  Benefit  without  either  Clergy  or 
“  Burning,  a  Clerk  in  Orders  upon  Clergy  alone  without  Burning,  and  a  Lay  Clerk 
“  not  without  Clergy  and  Burning.  Ib.  172 — 3/*  And  I  believe  no  Body  can  difpute 
but  the  Law  is  fo.  The  Queftion  therefore  is.  Whether  a  Peerefs  is  not  entitled  to  the 
fame  Privilege  ?  and  we  are  of  Opinion  that  (he  is. 

Peers  is  a  Word  capable  of  including  the  whole  Body  of  the  Peerage,  Females  as  well  as 
Males  ;  and  every  perfonal  Privilege  conferred  on  Peers  is  by  Operation  of  Law  commu¬ 
nicated  to  Peerefies,  whether  by  Blood  or  Marriage,  though  only  Males  are  mentioned.  As 
Trial  by  Peers,  though  only  recognized  in  Magna  Chart  a,  as  belonging  to  the  Male  Sex, 
rice  fuper  eum  ibimus ,  nec  fuper  eum  mittemus ,  did  by  ConftruCtion  of  Law  belong  to  Fe¬ 
males,  as  appears  by  20  H.  VI.  which  is  only  a  declaratory  Law  :  So  any  other  perfonal 
Privilege,  granted  or  confirmed  to  Peers  generally,  is  communicated  to  Females,  if  it  is  of 
a  Nature  capable  of  being  communicated  to  and  enjoyed  by  them;  as  Trial  by  Peers, 
Freedom  from  Arreft  :  Countefs  Rutland’s  Cafe  :  Moor  769,  and  2  Co.  52.  And  if  thofe 
Privileges  are  fo  communicated,  as  they  certainly  are,  why  Ihould  not  this  given  by 
1  E.  VI.  the  Confequence  of  which  is  io  reafonable  and  agreeable  to  Juftice,  that  a  Female 
Offender  fhall  not  undergo  a  greater  Punifhment,  than  a  Male  of  her  own  Rank  would  do 
for  a  Crime  of  the  fame  Sort  ?  But  it  was  infilled  at  the  Bar,  that  between  1  E.  VI.  and 
18  Eliz.  a  Peer  found  guilty  of  a  Clergyable  Offence  fhould  be  delivered  to  the  Ordinary  as 
a  Clerk  Convid :  And  Stamford ,  130,  is  quoted  for  that  Purpofe,  that  by  theWords  of  this 
Statute  a  Peer  ought. to  make  his  Purgation;  and  if  fo,  he  ought  to  be  delivered  to  the 
Ordinary  to  be  kept  till  he  has  made  his  Purgation.  That  Opinion  of  Stauriford  feems  con¬ 
trary  to  Law  in  many  Particulars.  The  1  E.  VI.  c.  3,  had  in  Effed  fufpended  Purgation, 
even  as  to  Commoners  :  Therefore  the  Legiflature  could  never  mean  to  introduce  and 
eftablifh  Purgation  as  to  a  Peer,  which  Hobart  fays,  289,  “  is  no  Ordinance  of  the  Common 
44  Law,  but  is  a  Pradice  among  themfelves,  i.  e.  the  Clergy,  rather  overfeen  and  winked 
44  at  than  approved  by  the  Common  Law And  Page  291,  he  fays,  44  the  Perjuries 
44  were  fundry  in  the  Witnelfes  and  Compurgators,  in  the  Jury  of  Clerks,  and  the  Judge 
44  himi'df  was  not  clear,  all  turning  the  folemn  Trial  of  Truth  by  Oath  into  a  ceremonious 
44  and  formal  Lie.’*  It  is  not  probable  the  Parliament,  intending  a  great  DiftinCtion  in 
Favour  of  Peers,  fo  as  to  difpenfe  with  Reading  and  Burning  in  the  Hand,  meant  to  leave 
a  Peer  a  Prifoner  in  the  Cuftody  of  the  Ordinary,  and  to  haveiiis  Credit  and  Capacity  to 
acquire  perfonal  Property,  and  enjoy  the  Profits  of  his  Lands,  to  be  decided  upon  in  fuch 
a  mock  Trial  ;  and  in  Fad  there  is  no  Inftance  in  any  of  the  Law  Books,  where  a  Peer  Con¬ 
victed  of  a  Clergyable  Felony  has  ever  been  delivered  to  the  Ordinary,  or  has  made  Purga¬ 
tion  :  And  the  Jurifdidion  of  the  Ordinary  to  purge  the  Clerk  only  relates  to  Clerks  in  Or¬ 
ders,  or  fuch  as  the  Common  Law  confidered  as  Clerks ;  and  a  Peer  not  being  a  Clerk  he 
could  not  make  Purgation  ;  the  Ordinary  having  no  Jurifdidion  over  him  ;  and  the  Words 
here,  44  have  the  Privilege  of  Clergy  as  a  Clerk  ConviCt  that  may  make  Purgation,  and 
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“  jThall  be  adjudged,  deemed,  taken,  and  ufed  for  his  Firft  Time  only  to  all  Intents,  Con- 
“  ftruflions,  and  Purpofes  as  a  Clerk  Convift,  and  fhall  be  in  Cafe  of  a  Clerk  Convidt 
“  which  may  make  Purgation/’  do  not  import  or  diredt  that  he  fhall  make  Purgation  ; 
but  give  a  Peer  the  fame  Advantage  as  a  Clerk  Convidl  who  might  make  Purgation, 
i ,  e.  an  abfolute  Difcharge  from  all  further  Punifhment ;  and  the  Statute,  as  to  him,  is  to 
be  conftrued  to  be  a  Pardon  :  And  it  feems  mod  probable,  that  Peers  never  did  make  Pur- 
gation  ;  becaufe,  as  all  who  made  Purgation  were  to  be  tried  by  a  Jury  of  Clerks,  fuch 
Trial  would  be  derogatory  to  their  inherent  Privilege  of  being  tried  by  their  Peers.  Lord 
Chief  Juftice  Hale ,  on  this  Statute  (2  H.  H.  P.  C.  376)  fays,  I  think,  u  it  was  never 
“  meant  that  a  Peer  of  the  Realm  fhould  be  put,  to  read,  or  be  burnt  in  the  Hand,  where  a 
“  common  Perfon  fhould  be  put  to  his  Clergy  •/*  neither  is  it  faid,  that  he  fhall  be  difcharged 
by  his  praying  of  the  Benefit  of  this  Statute,  where  a  common  Perfon  (hall  have  the  Privilege 
of  Clergy,  and  may  make  his  Purgation  *,  but  only  where  he  may  have  the  Benefit  of  his 
Clergy  in  the  Firft  Claufe  of  the  Statute :  The  other  Claufe  ((hall  be  in  cafe  of  a  Clerk  Con- 
vidt  that  may  make  Purgation)  is  only  for  his  fpeedier  Difcharge,  and  farther  Advantage, 
and  not  to  reftrain  the  general  Claufe.  But  it  is  objected,  that  the  Statute  1  E.  VI.  c.  12,  gives 
this  Privilege  only  to  “  Lord  and  Lords  of  the  Parliament,  and  Peer  and  Peers  of  the 
“  Realm  having  Place  and  Voice  in  the  Parliament  and  that  a  Peeref?,  not  having 
Place  and  Voice  in  Parliament,  cannot  have  the  Benefit  of  this  Statute  :  This  Exprefiion, 

“  having  Place  and  Voice  in  Parliament,”  cannot  mean  to  exclude  all  Peers  but  fuch  as  faC 
in  Parliament ;  but  to  defcribe  fome  of  the  Incidents  of  Peerage,  or  to  include  Bifhops, 
who  are  Lords  of  Parliament  though  not  Peers ;  and  if  thefe  Words  fhould  confine  the  Be¬ 
nefit  of  this  Statute  to  thofe  only  who  adtually  fat  in  Parliament,  it  would  exclude  Peers 
Minors,  and  Papift  Peers,  who,  by  Statute  30  Car.  II.  Scat.  2.  c.  i,  are  now  rendered  in¬ 
capable  of  fitting  or  voting  in  Parliament :  The  Words  therefore  are  merely  defcriptive, 
and  not  reftridtive :  And  what  makes  it  very  plain  is,  that,  in  the  4th  and  5th  P.  and 
M.  c.  4,  which  takes  away  Clergy  from  Acceflaries  before  the  Fad  in  Murder  and  feveral 
other  Offences,  there  is  a  Provifo  that  every  Lord  and  Lords  of  the  Parliament  and  Peer 
and  Peers  of  this  Realm,  having  Place  and  Voice  in  Parliament,  upon  every  Indidment 
for  any  of  the  Offences  aforefaid,  fhall  be  tried  by  their  Peers,  as  hath  been  accuftomed  by 
the  Laws  of  this  Realm  :  Here  are  the  very  Words  ufed  in  1  E.  VI.  c.  12  ;  yet  it  could  never 
be  doubted,  but  notwithstanding  thofe  Words,  Peerefifes  muft  be  tried  by  their  Peers  for 
Offences  againft  that  Statute  •,  and  Lady  Somerfet  was  tried  by  her  Peers  for  being  acceflary 
to  the  Murder  of  Sir  Thomas  Over  bury ,  which  was  an  Offence  againft  that  very  Statute  : 
What  gave  Rife  probably  to  this  Statute,  1  E.  VI.  c.  12,  Was  another  Statute  paffed  the 
fame  Year,  c.  3,  providing  for  the  Punifhment  of  Vagabonds  by  making  them  Slaves  for 
Two  Years;  in  which  Ad  was  a  Claufe,  thatnoClerk  Convid  (hall  make  his  Purgation,  but 
fhall  be  a  Slave  for  One  Year  to  him,  who  will  become  bound  with  Two  Sureties  to  the  Or¬ 
dinary  to  take  him  into  his  Service,  and  he  fhall  be  ufed  like  a  Vagabond  •,  and  a  Clerk  at¬ 
tainted  or  Convid,  which  by  Law  cannot  make  his  Purgation,  may  by  the  Ordinary  be  de¬ 
livered  to  any  Man,  who  will  give  Security  to  keep  him  as  his  Slave  tor  Five  Years  •,  and  it 
fhall  be  lawfuho  every  Perfon,  to  whom  any  fhall  be  adjudged  a  Slave,  to  put  a  Ring  of  Iron 
about  his  Neck,  Arm,  or  Leg.  To  avoid  all  poftible  Queflion  whether  a  Peer  could  be 
fubjed  to  any  of  thefe  Provifions,  this  Ad  1  E.  Vi.  c.  12,  provides  for  their  immediate 
Delivery,  on  praying  the  Benefit  of  this  Statute  :  This  Statute  1  E.  VI,  c.  3,  was  repealed 
3d  and  4th  E.  VI.  c.  16,  but  was  in  Force  when  1  E.  VI.  c.  12,  was  made.  The  next  Sta¬ 
tute,  18  Eliz.  c.  7,  provides,  that  every  Perfon  which  fhall  be  admitted  and  allowed  to  have 
the  Benefit  of  Privilege  of  his  Clergy,  fnall  not  thereupon  be  delivered  to  the  Ordinary,  as 
has  been  accuftomed  ;  but,  after  fuch  Clergy  allowed  and  Burning  in  the  Hand,  according  to 
the  Statute  in  that  Behalf  provided,  fhall  forthwith  be  enlarged  and  delivered  out  ofPrifon 
by  the  Juftices,  before  whom  fuch  Clergy  (hall  be  granted,  that  Caufe  notwithftanding  :  Then 
follows  the  Provifo,  that  the  Juftices,  before  whom  any  fuch  Allowance  of  Clergy  (hall  be 
had,  fhall  and  may,  for  the  further  Correction  of  fuch  Perfons  to  whom  Clergy  fhall  be  al¬ 
lowed,  detain  and  keep  them  in  Prifon  for  fuch  convenient  Time  as  the  fame  Juftices  in  their  „ 
Difcretions  fhall  think  convenient,  fo  as  the  fame  do  not  exceed  One  Year’s  Impr'fonment : 
This  Provifo  pla:nly  relates  only  to  thofe  Perfons  mentioned  in  the  Claufe,  that  i s,  fuch 
Perfons  as  had  been  burnt  in  the  Hand  according  to  the  Statute  in  that  Cafe  made  and  pro¬ 
vided,  meaning  4  H.  VII.  As  Peers  therefore  ate  not  eo  be  burnt  in  the  Hand,  they  cannot 
be  imprifoned-,  for  thofe  only  are  to  be  imprifoned  who  have  been  burnt  in  the  Hand ;  and 
the  Word,  Juftices,  is  more  properly  applicable  to  other  Courts  of  Judicature  than  to  this 
Houle.  7  he  2 1  Ja.  I.  c.  7,  cannot  relate  to  this  Queflion,  for  it  relates  to  common  Per¬ 
fons, 
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fons,  and  was  intended  to  put  Women  on  the  fame  Footing  with  Men,  as  to  fmall  Lar¬ 
cenies  ;  and  3d  and  4th  IV.  and  M.  c.  9,  does  the  fame  in  all  Clergyable  Felonies:  This 
fhews  the  Juftice  of  allowing  to  the  Peerefies  the  fame  Benefit  of  1  E.  VI.  c.  12,  as  Peers 
have ;  and  it  is  natural  to  fuppofe,  that  when  the  LegiQature  were  putting  Women  of  in¬ 
ferior  Rank  on  the  fame  Footing  as  Men,  they  would  have  put  Peerefies  on  the  fame 
Footing  with  Peers,  had  it  not  been  conceived  that  the  fame  Privileges  were  already  ex¬ 
tended  to  both. 

Upon  the  Whole  therefore,  by  Stat.  1  E.  6,  a  Peer  conviffed  of  a  Clergyable  Felony  is 
intitled  to  his  immediate  Difcharge,  without  Reading  or  Burning  in  the  Hand,  or  being  liable 
to  Imprifonment  by  18  Eliz. 

This  Privilege,  given  by  Statute,  being  fuch  as  may  be  enjoyed  by  a  Peerefs,  is  by  Ope¬ 
ration  of  Law  communicated  to  her,  and  puts  her  in  the  fame  Situation  as  a  Peer  ;  theCon- 
fequence  of  which  is,  that  a  Peerefs,  convidted  of  a  Clergyable  Felony,  praying  the  Benefit  of 
this  Statute,  is  not  only  excufed  from  capital  Punifhment,  but  ought  to  be  immediately  dif- 
charged,  without  being  burnt  in  the  Hand,  or  liable  to  any  Imprifonment. 
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